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relation of the various subjects, and enunciating its 
inciples, rules, standards, and doctrines. ‘The subject _ 
is worked out in such a simple and attractive style that 
it is a masterpiece of lucidity which even the lay mind 
lacking legal training can understand and appreciate. 
“The. book is a profound and scholarly undertaking, | 
“paralleling the efforts of Sir William Blackstone and 
Sin Matthew: Hale in the logical classification of the 
parts of the law.”—The Rochester Herald, 


**The Anatomy of the Law’ is a scientific presenta- 
tion of a difficult subject and promises to attract and 
d interest in legal and scholastic circles,”—The 
Rochester Democrat and Chronicle. 
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social workers, and the psychology and s ympto- 
matology of mental disorder to lawyers and judges. 
Doctor Glueck has, therefore, studied the statutory . 
enactments in the various states, as well as foreign 
legislation, and such material (including reports of 
trials and of cases appealed to higher courts) as was 
available in the records of well-known psychiatrists, 
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of mental disease. He has attempted to present not een 
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THE PRIORITY OF THE UNITED STATES IN 
EQUITY RECEIVERSHIPS 


“Whenever any person indebted to the United States is insolvent, or 
whenever the estate of any deceased debtor, in the hands of the execu- 
tors or administrators, is insufficient to pay all the debts due from the 
deceased, the debts due to the United States shall be first satisfied; and 
the priority hereby established shall extend as well to cases in which a 
debtor, not having sufficient property to pay all his debts, makes a 
voluntary assignment thereof, or in which the estate and effects of an 
absconding, concealed, or absent debtor are attached by process of law, 
as to cases in which an act of bankruptcy is committed.” 


Que is the language of United States Revised Statutes, Sec- 
tion 3466.’ And in these days when legislators are so prone 
to tinkering with the statutes, one approaches with a feeling akin 
to reverence a statute which has been on the books, without 
change of substance, for one hundred and twenty-eight years.’ 
Yet such is the addiction of legislators to whims and fancies that 
this very statute happens to be one in which the need for ampli- 
fication and restatement is evident upon the most casual scrutiny 
— for the equity receivership is apparently a casus omissus, and 
the application of the statute thereto has to depend, in conse- 
quence, on the extent to which there inhere in the particular re- 


1 To be found also in 2 Fep. Stat. Ann., 2 ed., 216, and 1918 U. S. Comp. 
Stat., § 6372. 

2 The statute quoted is a restatement, without change of substance, of the 
Act of March 3, 1797, $5, 1 Stat. 515. 
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ceivership the elements of insolvency, an assignment for the 
benefit of creditors, the attachment of an absconding debtor’s 
property, or the commission of an act of bankruptcy. 

In Section 3466 the United States is asserting its right to be 
deemed a preferred creditor of any person, natural or artificial,’ 
whose property is being distributed among his creditors and is 
insufficient to pay all of them in full. The power of Congress to 
pass the statute is beyond challenge. ‘“ The right of priority of 
payment of debts due to the government, is a prerogative of the 
crown well known to the common law.”* But, there being no 
federal common law,’ it has long been the policy of Congress to 
assert in explicit statutory form such prerogatives of the crown 
as have not been prevented by the Constitution from applying 
to the United States.° And that is why, in passing upon the Gov- 
ernment’s right to preference, the courts have been unable to 
take the breadth of view taken when ascertaining what is the 
common law upon a given point,” but have been compelled to 


8 Beaston v. Farmers’ Bank of Delaware, 12 Pet. (U. S.) 102, 134 (1838). 
4 United States v. State Bank of North Carolina, 6 Pet. (U. S.) 29, 34 (1832). 
The constitutionality of the statute was upheld in United States v. Fisher, 2 
Cranch (U. S.) 358, 396 (1804). See also United States v. Clason, 2 Brevard 
(S. C.) 118 (1806) ; Commonwealth v. Lewis, 6 Binney (Pa.) 266 (1814); United 
States v. Eggleston, 4 Saw. 199, Fed. Cas. No. 15,027 (C. C. D. Ore., 1877). 

A question which has been presented in several recent cases is whether such 
governmental agencies as the Director General of Railroads or the United States 
Shipping Board Emergency Fleet Corporation are entitled to the benefit of 
§ 3466. Considerations of space make inadvisable the full discussion herein of 
the authorities, but the following recent cases may be consulted: E. I. Dupont, 
etc., Co. v. Davis, 264 U. S. 456, 462 (1924); In re Hibner Oil Co., 264 Fed. 667 
(7th Circ., 1920); Davis v. Pullen, 277 Fed. 650 (1st Circ., 1922); In re Tide- 
water Coal Exchange, 280 Fed. 648 (2nd Circ., 1922), certiorari denied sub nom. 
Davis v. Coyle, 260 U. S. 721 (1922); Davis v. Miller-Link Lumber Co., 2096 
Fed. 649 (5th Circ., 1924); Davis v. Pringle, 1 F. (2d) 860 (4th Circ., 1924), 
aff'd, 45 Sup. Ct. Rep. 549 (1925) ; United States Shipping Board Emergency Fleet 
Corp. v. Wood, 274 Fed. 893 (2nd Circ., 1921), aff’d, 258 U. S. 549, 570 (1922); 
United States v. Wood, 290 Fed. rog (2nd Circ., 1923), aff’d, 263 U. S. 680 (1923). 

5 Wheaton v. Peters, 8 Pet. (U. S.) 501, 658 (1834). See, however, Smith 
v. Alabama, 124 U. S. 465, 478 (1888). 

6 In re Barry, 42 Fed. 113, 119 (S. D. N. Y., 1844), writ of error dismissed 
for want of jurisdiction, sub nom. Barry v. Mercein, 5 How. (U. S.) 103 
(1847); United States v. Fisher, 2 Cranch (U. S.) 358, 396-397 (1804); United 
States v. Hooe, 3 Cranch (U. S.) 73, 91 (1805); Martin v. Hunter’s Lessee, 1 
Wheat. (U. S.) 304, 329 (1816); United States v. State Bank of North Carolina, 
6 Pet. (U. S.) 20, 35 (1832). 7 Cf. Swift v. Tyson, 16 Pet. (U. S.) 1 (1842). 
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look at the common law through the window of the statute, as it 
were, and to accord to the United States no rights greater than 
Congress has seen fit to claim for it. To quote Mr. Justice Story 
in United States v. State Bank of North Carolina: * 


“ The claim of the United States, however, does not stand upon any 
sovereign prerogative, but is exclusively founded upon the actual pro- 
visions of their own statutes.” ® 


Dean Thayer has said of the judicial function in construing a 
statute: 


“ Proper regard for the legislature includes the duty both to give full 
effect to its expressed purpose, and also to go no further.” *° 


In practice, however, the necessity of going further is often un- 
avoidable, and, in the case of Section 3466, time was not long 
before there were decisions which gave a peculiar twist to the 
statute and have never ceased to influence its development. The 
substance of these decisions ** is that by appending to the phrase 
“whenever any person indebted to the United States is insol- 
vent ” a series of illustrative cases, Congress intended to confine 


8 6 Pet. (U. S.) 29 (1832). See, to the same effect, People’s National Bank 
v. Corse, 133 Tenn. 720, 725, 182 S. W. 917, 918 (1915); Thompson v. Avery, 11 
Utah 214, 240, 39 Pac. 829, 837 (1895). An excellent review of the author- 
ities will be found in Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., 
290 Fed. 712 (2nd Circ., 1923). 

® 6 Pet. (U. S.) at 34. 

10 Ezra Ripley Thayer, “ Public Wrong and Private Action,” 27 Harv. L. 
REV. 317, 320. 

11 United States v. Hooe, 3 Cranch (U. S.) 73, 91 (1805); Conard v. 
Atlantic Insurance Co., 1 Pet. (U. S.) 386, 439 (1828); Beaston v. Farmers’ Bank 
of Delaware, 12 Pet. (U. S.) 102, 132 (1838). In the last cited case, McKinley, 
J., said: “From the language employed in this section, and the construction 
given to it, from time to time, by this Court, these rules are clearly established: 
first, that no lien was created by the statute: secondly, the priority established 
can never attach while the debtor continues the owner and in the possession of 
the property, although he may be unable to pay all his debts: thirdly, no evi- 
dence can be received of the insolvency of the debtor, until he has been devested 
of his property in one of the modes stated in the section: and, fourthly, when- 
ever he is thus devested of his property, the person who becomes invested with 
the title, is thereby made a trustee for the United States, and is bound to pay 
their debt first out of the proceeds of the debtor’s property.” This language 
was quoted and followed in Davis v. Pullen, 277 Fed. 650, 653 (1st Circ., 1922), 
and in Jn re Baltimore Pearl Hominy Co., 294 Fed. 921, 924 (D. Md., 1923), 
reversed on other grounds, 5 F. (2d) 553 (4th Circ., 1925). 
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the operation of the statute to the cases selected as illustrations. 
This is a somewhat startling theory of statutory construction, 
but it is one to which, as regards this particular statute, the 
Supreme Court has adhered with peculiar fidelity. First an- 
nounced in 1805, in United States v. Hooe,”” we find it again 
exemplified in 1923, in United States v. Oklahoma,” Mr. Justice 


Butler saying: 


“In order to give the priority specified in § 3466, there must be a 
case of an insolvent debtor who makes a voluntary assignment of his 
property, or a case in which the estate and effects of an absconding, 
concealed or absent debtor are attached by process of law, or a case in 
which an act of bankruptcy is committed.” ** 


Thus by a typical process of judicial legislation we find the 
requirements of insolvency in the technical sense read into the 
statute. The statute is not to apply unless the debtor is going 
through some process of forced liquidation of his debts, through 
the intervention of some third person who becomes vested with 
the property that was formerly his.*° 

The construction thus adopted gains plausibility from the cir- 


cumstance that, in giving a sanction to Section 3466, or, as the 


phrase goes, “ putting teeth” into it, Congress in Section 3467 
has imposed a penalty on the trustee ** who distributes assets of 


12 Supra, note 11. 

13 261 U. S. 253 (1923). 

_ 14 At p. 262. The established view was criticized, with resignation, in United 
States v. McLellan, 3 Sumner 345, 351-352, Fed. Cas. No. 15,698, at 1129 (C. 
C. D. Me., 1838), where Mr. Justice Story, sitting at circuit, said: “Now, 
upon the original interpretation of this Act, it might well have been a question, 
whether the three cases thus put were anything more than mere illustrations of 
the general insolvency spoken of in the preceding clauses of the Act. But that 
question has long since been put at rest by the Supreme Court... .” 

15 “Tt does not apply, then, to a conveyance, assignment, or transfer, by 
whatever means accomplished, to a real or pretended creditor or creditors in 
payment or satisfaction of a debt or claim. There must be in some way an 
assignment of the debtor’s property to a third person for distribution among 
his creditors before the statute can be invoked, and then it operates directly 
upon the assignee by requiring him to pay the claim of the United States first, 
‘and making him personally liable therefor if he does not. Section 3467, Rev. St.” 
Bush v. United States, 14 Fed. 321, 323 (C. C. D. Ore., 1882). 

16 The word “trustee” would seem to include receivers. See Pennsylvania 
Cement Co. v. Bradley Contracting Co., 274 Fed. 1003, 1006 (S. D. N. Y., 1920). 
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a debtor without due observation of Section 3466, but has not 
imposed a penalty upon the debtor himself. Hence one may 
argue that Congress contemplated in Section 3466 the divestment 
of the debtor’s title and its transfer to a trustee. No doubt any 
other construction would be impractical, for the mere “ inability 
to pay debts as they become due in the usual course of busi- 
ness ” *’ would be an uncertain standard, difficult to apply, and 
likely to lead to one conclusion one day and another the next. 
After all, the justification put forth by Mr. Justice Duvall, in 
Prince v. Bartlett,* is the most convincing: 


“Insolvency must be understood to mean a legal and known insol- 
vency manifested by some notorious act of the debtor pursuant to law: 
not a vague allegation, which, in adjusting conflicting claims of the 
United States and individuals, against debtors it would be difficult to 
ascertain.” 7° 


Quite a few observations have been made from time to time 


as to what principles of interpretation should be applied to Sec- 
tion 3466 in order to preserve the public policy behind it without 


17 Oklahoma Moline Plow Co. v. Smith, 41 Okla. 498, 503, 139 Pac. 285, 


287 (1914). 

18 8 Cranch (U. S.) 431 (1814), cited and followed in Marshall v. Barclay, 
1 Paige (N. Y.) 159 (1828). 

19 At p. 434. See also United States v. Griswold, 8 Fed. 496, sor (C. C. D. 
Ore., 1881). In United States v. Clark, 1 Paine 629, 639-640, Fed. Cas. No. 
14,807, at 450 (C. C. N. Y., 1826), the court said: “The general object of the 
act is to give a preference to the United States. This presupposes a distribution 
of the debtor’s property. The idea of preference is inapplicable while the prop- 
erty remains in the hands of the debtor and subject to his control. How could 
such a preference be enforced? Only by the ordinary course of a suit against 
the debtor and execution thereon, all of which exists by the ordinary course of 
law, and supposes no preference. A preference necessarily implies that the prop- 
erty is put out of the control of the debtor and to be distributed by others 
or by operation of law. A mere insolvency so long as the debtor retains the 
management and control of his property, does not allow of the application of the 
law. The act looks to a legal insolvency, where the property is taken up by 
the law for distribution among the creditors of the debtor.... The words 
seem in their connexion to have reference to the previous cases put in the section, 
and to point out some legal insolvency or some mode of proceeding by which 
the property of the debtor is taken out of his hands and to be distributed by 
others. 

“T know of no mode of enforcing a preference while the debtor is going on 


in the management of his own affairs; ...” 
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doing violence to that less articulate policy expressed in the 
maxim “ equality is equity.” sey 

The earlier cases exhibit a tendency toward a construction 
favoring the government.” A striking independence, however, 
was manifested as long ago as 1846 by Chief Justice Shaw, in 
Commonwealth v. Phoenix Bank.** He unequivocally took the 
view that, since claims to a preference and payment in full are 
not favored by any considerations of equity, in order to establish 
a preference “ it must be made plainly to appear that the case 
is within the rule of law that secures such preference.” ** This 
view appealed to the court in the recent case of Davis, Director 
General v. Pringle,”* and was adopted because 


“ |, . the contractual operations of the federal government and of 
the states have become so extensive and so involved with the business 
of private citizens that priority to the federal government and to the 
states, except for taxes, would operate as an oppressive hardship on 
other creditors of bankrupts.” ** 


Let us proceed to an examination of cases wherein the applica- 
tion of Section 3466 to equity receiverships has been the subject 


20 United States v. State Bank of North Carolina, 6 Pet. (U. S.) 209, 36 
(1832); United States v. Duncan, 4 McLean 607, 628, Fed. Cas. No. 15,003, at 
935 (C. C. D. Ill, 1850); United States v. Houston, 48 Fed. 207, 211 (D. Kan., 
1891). 

21 71 Metc. (Mass.) 129 (1845). See also Watkins v. Otis, 2 Pick. (Mass.) 
88, 101-102 (1824). 

22 At p. 147. 

23 1 F. (2d) 860 (4th Circ., 1924), aff'd, 45 Sup. Ct. Rep. 549 (1925). In the 
course of a review of the decreasingly comprehensive provisions relating to govern- 
ment priorities in successive bankruptcy acts, the Court (Holmes, J.) observed, at 
p. 550: “ Public opinion as to the peculiar rights and preferences due to the 
sovereign has changed.” 

24 1 F. (2d) at 864. See, to substantially the same effect, United States 
Fidelity, etc., Co. v. Porter, 3 F. (2d) 57, 62 (D. Ida., 1924). The modern 
tendency toward curtailing priorities is excellently summed up in Davis v. Mich- 
igan Trust Company, 2 F. (2d) 1094, 197 (6th Circ., 1924), where priority was 
refused to a debt based upon freight, demurrage, and switching charges, the 
court saying: “ Judicial opinion as well as legislation is examining anew the 
proper privileges and immunities to be accorded the sovereign state, and in cases 
not clearly covered by statute or decision the correct solution is not to be found 
by the application of an abstract formula, but by the most careful consideration 
of the public needs and the practical requirements of law in the modern indus- 
trial community.” 
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of special inquiry. The statute, it is important to note, requires 
that “debts due to the United States shall be first satisfied.” 
Taxes due to the United States are not mentioned eo nomine 
in the statute. In discussing the scope and application of the 
statute, our course will be to examine first the cases relating to 
debts, and then to discuss how far the principle of such cases is 
applicable, and has been applied in practice, to taxes due to the 
United States and still unpaid at the moment of the taxpayer’s 
insolvency. Thereafter we shall discuss the practical operation 
and effect of the statute, and, in particular, such matters as rela- 
tive priorities between the United States and other preferred or 
secured creditors. 


I. Dersts DUE TO THE UNITED STATES 


The case of Beaston v. Farmers’ Bank of Delaware, from 
which an excerpt has already been quoted,” laid down the con- 
ditions which are indispensable to the operation of Section 3466. 
It is in this same case that we find the first discussion of the 
question whether the appointment of receivers satisfies any one 


of these conditions. The opinion, however, is of scant value, for 
the ultimate holding of the Court was that there had been no 
divestment of the debtor’s property because the power conferred 
on the receivers had never been exercised.”® 

A thorough inquiry into the subject, though still not a square 
holding on the effect of an appointment of receivers, is found in 
Commonwealth v. Phoenix Bank,” Chief Justice Shaw writing 
an exhaustive opinion, which has since been cited approvingly in 
the federal courts.”* In this case, commissioners for the bank 
had been appointed pursuant to a statute,”® with power to obtain 
an injunction against its further proceeding with its business, 
should their inquiry into its affairs show that its further progress 


25 See note 11, supra. 

26 See 12 Pet. (U. S.) at a 

27 Supra, note 21. 

28 See Davis v. Pullen, 277 aw 650, 653 (1st Circ., 1922); Equitable Trust 
Company v. Connecticut Brass & Mfg. Corp., 290 Fed. 712, 722 (2nd Circ., 1923) ; 
Davis v. Michigan Trust Co., 2 F. (2d) 194, 196 (6th Circ., 1924). 

29 1838 Mass. Laws, c. 14, $5, 
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might be hazardous to the public. The court pointed out that 
the appointment of commissioners was not in any sense an ad- 
judication of insolvency,*® and went on to say: 


“Even when receivers are appointed, they are to be appointed as re- 
ceivers, in a proceeding directed to be conducted ‘ according to the 
course of chancery proceedings.’ They are officers of the law, subject in 
all respects to the orders and directions of the court. The law requires 
no assignment to be made to them, either by the bank or by any au- 
thorized court or officer. In practice, none is usually made, and none 
has been made in this case. They are to take possession of the prop- 
erty and effects of the corporation, subject to the rules and orders of 
the court. Their power to sell and convert the property into money is 
not given them by statute, or by any assignment or transfer, but it de- 
pends wholly on the order of the court. The distribution of the pro- 
ceeds amongst . . . creditors . . . is not provided by this statute, but 
results only from the orders and decrees of the court... . And fur- 
ther; it is wanting in the most essential feature of an insolvent law, that 
of divesting the debtor of the property, and vesting it in some other per- 
sons, and constituting the proceeds a trust fund for creditors, in which 
it is held that the United States, as cestui que trust, have a priority for 
the payment of their whole debt. It is therefore not a case of legal 
bankruptcy or insolvency; for we believe these terms, as used in this 
sense, are synonymous, within the construction of the United States St. 


of 1797, 74.” 


As Section 3466 applies to cases where an act of bankruptcy 
has been committed, it applies to equity receiverships whenever 
the appointment of receivers is under circumstances which are 
tantamount to a commission by the defendant of an act of bank- 
ruptcy. The lines along which an inquiry should proceed are 
sketched in Exploration Mercantile Co. v. Pacific Hardware & 
Steel Co.,*? where the court said: 


“ With respect to the application for a receiver it may be conceded 
that if it appears from the record and is established by proof that the 
application is made under some statutory authority or general equity 


30 See 11 Metc. (Mass.) at 154. 

31 At p. 155. 

32 177 Fed. 825 (oth Circ., 1910). See also In re Ward Farming Co., 295 
Fed. 60 (5th Circ., 1923), certiorari denied sub nom. J. W. Ward Farming Co. v. 
Lowry, 264 U. S. 592 (1924). 
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jurisdiction having no relation to insolvency, then the act of applying 
for a receiver is not an act of bankruptcy. But when it appears that 
the application for a receiver has relation to insolvency, and that the 
purpose of the proceeding is to have the corporation managed with a 
view to its dissolution and the distribution of its assets among the credi- 
tors of the insolvent, then the application for a receiver is clearly an 
act of bankruptcy.” ** 


The statute being applied in this case was the amendment to the 
Bankruptcy Act, approved February 5, 1903,** adding the fol- 
lowing provision to Section 3a of the Bankruptcy Act of 1898,*° 
defining acts of bankruptcy: 


“or, being insolvent, applied for a receiver or trustee for his prop- 
erty or because of his insolvency a receiver or trustee has been put in 
charge of his property under the laws of a State, of a Territory, or of 
the United States.” 


Modern equity receiverships rarely originate with the corpo- 
ration’s own petition for the appointment of a receiver, although 
such a mode of instituting a receivership has a precedent in 
Wabash, St. Louis & Pacific Railway Co. v. Central Trust Co.,*° 
—a precedent which, as Mr. Byrne points out,*’ has never been 
condemned by the United States Supreme Court. The modern 
practice is for a general creditor to file a bill on behalf of himself 
and all other creditors.** The bill prays that the court will ad- 
minister the assets of the defendant and appoint a receiver pend- 
ing the suit.*® The corporation, for which a receiver is sought, 
files an answer admitting the allegations of thebill and joining 
in its prayer.*° It would seem to be clear that such an answer 
amounts to an application for a receiver by the corporation itself. 


33 177 Fed. at 841. 
34 32 SraT. 797. 
35 30 STAT. 544. 
86 22 Fed. 138 (N. D. Ohio, 1884). See also Macon & Western R. R. Co. 
v. Parker, 9 Ga. 377, 380, 393 (1851). 

37 See Byrne, SomME LeGAL PHASES OF CORPORATE FINANCING, REORGANIZATION 
AND REGULATION, 86. 

38 For the allegations which such a bill should contain, see ByRNE, op. cit. 77; 
and see Pusey & Jones Co. v. Hanssen, 261 U. S. 491 (1923). 
39 See ByRNE, op. cit. 78. 
40 Ibid. See also In re Maplecroft Mills, 218 Fed. 659, 667 (W. D. S. C., 


1914). 
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But even so, that would not dispense with the necessity of find- 
ing insolvency, for the Act of February 5, 1903,** contains “ be- 
ing insolvent ” as a condition. Hence this method of perfecting 
the operation of Section 3466 has not been urged by the Govern- 
ment in any equity receivership case. The line of thought more 
frequently pursued is to seek in the consent answer the elements 
of an assignment for the benefit of creditors; yet, notwithstand- 
ing the fact that Section 3a (4) of the Bankruptcy Act makes an 
assignment for the benefit of creditors an act of bankruptcy with- 
out insolvency,* the courts have felt, under the influence of 
Prince v. Bartlett,** that, to render Section 3466 operative, in- 
solvency also must be present. 

Judge Anderson of the United States Circuit Court of Appeals 
for the First Circuit, who has always questioned the adequacy 
of a consent answer as a waiver of want of equity jurisdiction 
upon the face of a bill,** was one of the first judges to hold the 
consent answer tantamount to an assignment for the benefit of 
creditors. In Davis, Director General v. Pullen, he said: *° 


“ Certainly, when a debtor has assented to the appointment of a re- 
ceiver on a bill which prays that its debts may be established and 
ordered to be paid out of its assets, and when, on marshaling assets and 
liabilities, it appears that such debtor is and was at the beginning of 
the proceedings hopelessly insolvent, it would seem plain that such in- 
solvency was sufficiently notorious to bring the case within the fair 
meaning of the words bankruptcy and insolvency as used when the 
priority statute was enacted.” *¢ 


The Director General’s claim to preference was consequently 
upheld. 


41 See note 34, supra. 

42 West Co. v. Lea, 174 U. S. 590, 595 (1899); Bryan v. Bernheimer, 181 
U. S. 188, 193 (1901). 

43 Supra, note 18. 

44 Samuels v. E. F. Drew & Co., D. Mass., Nov. 3, 1920; Swim v. East Coast 
Fisheries Co., D. Mass., Nov. 18, 1920. See, in this connection, Pusey & Jones 
Co. v. Hanssen, supra, note 38. 

45 277 Fed. 650 (1st Circ., 1922). The government claim was for freight 
transportation furnished to the company of which Pullen was receiver. 

46 At p. 654. The judge went on to say: “There is no doubt that the 
assets of this corporation, now in custodia legis, are being distributed to its 
creditors because it is in fact insolvent, and because the proceedings by which 
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Davis, Director General v. Pullen was followed, and the as- 
serted preference upheld, in the United States Circuit Court of 
Appeals for the Fifth Circuit, in Davis, Director General v. 
Miller-Link Lumber Co.*’ Insolvency was not alleged in the 
bill praying for the appointment of a receiver. It was alleged, 
however, in the intervening petition of the Director General 
claiming preference, and was admitted in the receiver’s answer 
thereto. The court (Walker, Circuit Judge) said: 


“ An insolvent debtor, by procuring or assenting to the appointment 
of a receiver of all his property under such an order as the one made in 
the instant case, does an act which under the circumstances is reason- 
ably to be expected to have substantially the same result as the making 
by him of a general assignment for the benefit of his creditors, namely, 
the divesting of his title to such property, the application of it or the 
proceeds of the sale of it to the payment of his debts, and the settle- 
ment and winding up of his estate.” ** 


Here again insolvency was regarded as essential, the court relying 
not so much on Prince v. Bartlett *° as on United States v. Okla- 
homa,”° decided after Judge Anderson’s opinion was written. 
Two other Circuit Courts of Appeals, the Second and the Sixth, 
have shown a disinclination to follow the reasoning of Davis, 
Director General v. Pullen, the former ignoring it, the latter 
expressly rejecting it. 
In Equitable Trust Company v. Connecticut Brass & Mfg. 


it was dispossessed of its property were assented to, if not indirectly invoked, 
by it. Of course, if it had turned out to be in fact solvent, as it was alleged 
to be, no question of priority would have arisen. Under such circumstances, 
the distinction between bankruptcy or insolvency or assignments for the benefit 
of creditors, on the one side, and equity receivership proceedings on the other 
side, is for present purposes, apparently immaterial. Generally, in such winding- 
up proceedings in equity, equity should follow the law. We know of no case in 
which the property of a debtor has been put in custodia legis, and, being in- 
sufficient to meet its debts, is being distributed under legal proceedings to its 
creditors, in which it has been held that the priority right as to taxes does not 
obtain.” 

47 296 Fed. 649 (5th Circ., 1924). The government claim had the same basis 
as in Davis v. Pullen. 

48 At p. 652. 

49 Supra, note 18. 
50 Supra, note 13. 
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Corp.,” an ancillary receiver was appointed in the District of 
Connecticut, the defendant filing an answer in which it joined in 
the prayers of the creditor’s bill.°* This element of the case was 
ignored in the opinion of the court, although Davis, Director 
General v. Pullen was cited in the briefs.** At a time prior to 
the entry of any order, or the taking of any steps to determine 
the respective rights, liens, and priorities of the creditors, the 
United States was allowed to intervene and assert the priority of 
its claim over all other claims.°* The claim was based upon the 
defendant’s breach of a contract to manufacture and deliver 
certain munitions of war. The opinion of Judge Rogers contains 
a thorough examination of the authorities, and the conclusion is 
thereupon reached that the assertion of priority was, to say the 
least, premature. Judge Rogers pointed out that the Supreme 
Court had consistently adhered to the view that the priority 
statute °° “does not apply while the debtor continues owner of 
the property, even though he is unable to pay his debts.” °° The 
judge reasoned thereupon that, until a divestment of the debtor’s 
property was proved, no evidence of his insolvency could be 
received. It would seem that the only result reached was that 


the claim to priority asserted by the United States should be 
denied without prejudice. 

In Davis, Director General v. Michigan Trust Co.,"" the ap- 
pellee was the receiver in equity of the Rathbone Manufacturing 
Company, which had filed in the District Court an answer con- 
senting to the appointment. The Director General asserted 
priority for a claim based on freight, demurrage, and switching 


51 290 Fed. 712 (2nd Circ., 1923). Although no attempt was made to take 
this case to the Supreme Court, yet in the case of Hay Foundry & Iron Works v. 
Butterworth-Judson Corporation, 2nd Circ., Oct. Term, 1924, No. 375, May 18, 
1925, wherein the Connecticut Brass case was cited and followed in a per curiam 
decision, the Supreme Court has granted a petition for certiorari, sub nom. 
United States v. Butterworth-Judson Corporation, 45 Sup. Ct. Rep. 640 (1925). 

52 See p. 713. 

53 See statement to this effect in Davis v. Michigan Trust Company, 2 F. 
(2d) 194, 196 (6th Circ., 1924). 

54 290 Fed. at 715. 

55 He expressly rejected the doctrine of inherent sovereignty as a basis for 
decision. 

56 See p. 723. 

57 2 F. (2d) 194 (6th Circ., 1924); certiorari granted, 267 U. S. 591 (1925). 
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charges. The court declared the right to priority to depend on 
the question whether the condition in the phrase “ cases in which 
an act of bankruptcy is committed,” in Section 3466, was ful- 
filled by the appointment of a receiver “in circumstances suffi- 
cient to make such appointment an act of bankruptcy,” although 
the appointment was not in fact subsequently availed of as the 
basis for any involuntary bankruptcy proceedings. 

Upon the authority of the Connecticut Brass case and the 
Phoenix Bank case,*® the court concluded that the condition in 
Section 3466 had not been fulfilled, and denied priority. These 
cases, however, did not employ quite the same line of reasoning 
as did the judge who cited them. Hence the Michigan Trust 
Company case tends to establish this proposition: whether a 
particular event amounts to an act of bankruptcy within Section 
3466 depends on whether a particular creditor thereafter elects 
to treat the event as such. Though the court failed to cite Prince 
v. Bartlett °*° in this connection, yet it was undoubtedly the in- 
fluence of that case which forced the court into the position that 
an act of bankruptcy not availed of by a creditor as a basis of 
involuntary proceedings lacks the “ notorious ” quality there in- 
sisted upon. The question whether the filing of a consent answer 
is tantamount to an assignment for the benefit of creditors is not 
discussed in the opinion. 

The Michigan Trust Company case is an extreme authority 
against the application of Section 3466 to equity receiverships. 
Carried to its logical conclusion, the case apparently holds that 
the last sentence of the statute can never apply unless the re- 
ceivership is followed by bankruptcy.” 

The authorities we have discussed are not absolutely incapable 
of reconciliation. ‘They all agree in holding that insolvency must 
be established, but differ as to the efficacy of modes of establish- 
ing it. It must be “ notorious.” This does not necessarily mean 
expressly found and adjudicated. Judge Anderson, in Davis, 
Director General v. Pullen,** held the requisite notoriety to exist 

58 Supra, note 51. £ 

59 11 Metc. (Mass.) 129 (1846). 

60 8 Cranch (U. S.) 431 (1814). 

61 The Court intimated that such a construction of the statute would not 


be adopted where it would operate to defeat the priority of a tax claim. See 
2 F. (2d) at 197. ° 62 277 Fed. at 654. 
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“when, on marshaling assets and liabilities, it appears that such 
debtor is and was at the beginning of the proceedings hopelessly in- 
solvent. . . .” (Italics ours.) . 


Judge Walker, in Davis, Director General v. Miller-Link Lumber 
Company, held that the requisite notoriety existed where there 
had occurred 


“the divesting of his title to such property, the application of it or the 
proceeds of the sale of it to the payment of his debts, and the settlement 
and winding up of his estate.” 


Judge Rogers, in the Connecticut Brass case,** held that it could 
not exist before 


“ any order had ever been entered or any steps taken to determine the 
respective rights, liens, or priorities of the defendant’s creditors.” 


It is submitted that, in considering what is the real effect of the 
consent answer, the courts have not always been careful to ob- 
serve what is statute and what is gloss, nor to remember that 
the requirement that the debtor shall have been “ devested of 


his property ” had its origin in Beaston v. Farmers’ Bank of 
Delaware,*° and not in the statute. The only words in the statute 
itself on which the court could have premised insistence on this 
requirement are those of the phrase 


“cases in which a debtor, not having sufficient property to pay all his 
debts, makes a voluntary assignment thereof. . . .” (Italics ours.) 


If the object of our researches were wholly untouched by 
authority, we should certainly be inclined to attack the problem 
by ascertaining to what extent receivers possess elements in 
common with assignees.°° We are, however, confronted with an 


63 296 Fed. at 652. 

64 290 Fed. at 715. 

65 32 Pet. (U. S.) 102 (1838). 

66 See, however, Vaccaro v. Security Bank, 103 Fed. 436, 440 (6th Circ., 
1900), where the court said: “The mere fact that the consequences which attach 
to the appointment of a receiver for the purpose of winding up a partnership 
or a corporation are similar to those which result to creditors from a general 
assignment is not enough ” to justify giving to the appointment of a receiver the 
same legal effect as is given to an assignment for the benefit of creditors. 
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attitude which has become traditional, and which requires the 
norm to be applied indirectly through the ascertainment of 
whether or not the appointment of receivers has effected a “ de- 
vestment ” of the debtor’s title. 

While “ devestment of title” is a phrase quite current in the 
decisions, yet it is submitted that the incidence of the bare legal 
title is not in these matters the important thing, but rather the 
continued existence or the non-existence in the corporation of 
a jus disponendi over its property, or of such other evidences of 
vitality as will prevent it from being pronounced “ civilly dead.” * 
Justice McKinley in the passage quoted from the Beaston case 
seems to have been aware of this, but he repeated himself in such 
a way as to obscure his own thought. For, after saying that 


“the priority established can never attach while the debtor continues 
the owner and in the possession of the property,” (Italics ours.) 


and after thus implying that the loss of either ownership or pos- 
session suffices to bring the statute into operation, he goes on to 
say that the statute cannot operate until the debtor 


of 

of “has been devested of his property in one of the modes stated in the 
section. . . .” 

ite 

” And, since the word “ devested ” is normally associated with legal 
title,°* the courts soon fell into the habit, and perhaps the error, 

nis of making the treatment of government claims in equity receiver- 
ships depend on whether receivers get such “title” that their 
appointment “ devests ” the debtors of their property. 

ay At the risk of being banal, we may refer briefly to some funda- 

mental incidents of receiverships. 

- The views of the Supreme Court of the United States have not 

” been constant, but have varied from time to time. Thus, in 
Union Bank of Chicago v. Kansas City Bank," the Court de- 

67 Graham v. Railroad Company, 102 U. S. 148, 161 (1880). 

Coy 68 Supra, note 65, at 132. PG 

ch 69 Due, no doubt, to the influence of decisions in the law of future estates 

‘ip in land. As a matter of fact, Bouvier, in defining “ devestment,” stresses the 

ral idea of possession rather than title, saying: “To deprive, to take away; opposite 

he to invest, which is to deliver possession of anything to another.” 1 Bouvier, 


Law Dicr., 3 ed., 860. 70 136 U. S. 223, 236 (1890). 
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clared that the appointment of a receiver did not “ change the 
title, or even the right of possession, in the property.” On the 
other hand, in Porter v. Sabin,” the Court showed a clear con- 
sciousness of the change in possession effected by the appoint- 
ment of receivers, for it said: 


“|, . the possession of the receiver is the possession of the court; and 
the court itself holds and administers the estate, through the receiver as 
its officer, for the benefit of those whom the court shall ultimately ad- 
judge to be entitled to it.” ” 


In Graham v. Railroad Company," the Court said: 


“When a corporation becomes insolvent, it is so far civilly dead, that 
its property may be administered as a trust-fund for the benefit of its 
stockholders and creditors. A court of equity, at the instance of the 
proper parties, will then make those funds trust-funds, which, in other 
circumstances, are as much the absolute property of the corporation, as 
any man’s property is his.” ** 


It is submitted upon the foregoing authorities that the appoint- 
ment by a federal court of receivers in equity of a defendant 
debtor, followed by their qualifications and their entries upon the 
duties of their offices, amounts to a divestment of the debtor’s 
property from the debtor and to a vesting thereof in trustees, 
with the same consequences as if the debtor had made an assign- 
ment of all his property for the benefit of creditors. 


71 149 U. S. 473 (1893). 
72 At p. 479. These views were reaffirmed in Atlantic Trust Co. v. Chapman, 
208 U. S. 360, 371 (1908). 

The same idea is found in Toledo, St. L. & K. C. R. R. Co. v. Continental 
Trust Co., 95 Fed. 497 (6th Circ., 1899), certiorari denied, 176 U. S. 219 (1900). 
The court said, at p. 504: “‘The court’s possession had been taken under a 
creditor’s bill... . The required diversity of citizenship existed, and justified 
its being filed in a court of the United States. Under it the circuit court pos- 
sessed full, complete, and exclusive jurisdiction and power to deal with the 
property of that company, and with all interests in it and with all controversies 
respecting it.” . 

In Davis v. Gray, 16 Wall. (U. S.) 203, 217 (1872), the Court characterized 
the appointment of a receiver as an “ equitable execution” upon the defendant’s 
property. 

73 yo2 U. S. 148 (1880). 

74 At p. 161. The metaphor of civil death was perhaps adopted by the 
Court in this case in recognition of the doctrine that “equitable jurisdiction in 
the winding up of corporate affairs is derived from the jurisdiction which equity 
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The present state of the law seems to be that, to bring Section 
3466 into operation, the elements of an assignment for the benefit 
of creditors * and of insolvency must coexist; that, upon prin- 
ciple and probably also upon authority, the former element is 
supplied by the filing of a consent answer; that the latter element 
cannot come into existence until the equity court has ordered its 
receiver to cease taking on new business, and to liquidate; that 
even then its existence is not complete until the amount of the 
liabilities has been ascertained (by reference to a special master 
or other means to be prescribed by the court) and has been found 
to exceed the assets out of which they are payable. It should 
suffice if the liquidation of assets, though not complete, has pro- 
gressed far enough for the making of an estimate sufficiently 
accurate to show on which side the totality of established claims 
will in all probability fall. 


II. Taxes DUE TO THE UNITED STATES 


In Liberty Mutual Insurance Co. v. Johnson Shipyards Co.,”° 
which was an equity receivership with the corporation consent- 


exercised in the administration of decedent’s estates.” Garrard Glenn, “ The 
Basis of the Federal Receivership,” 25 Cox. L. REv. 434, 440. 

The passage just quoted from Graham v. Railroad Company was commented 
upon and explained in Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371 (1893), 
where the Court said, at p. 383: “All that it decides is, that when a court of 
equity does take into its possession the assets of an insolvent corporation, it 
will administer them on the theory that they in equity belong to the creditors 
and stockholders rather than to the corporation itself. In other words, and that 
is the idea which underlies all these expressions in reference to ‘trust’ in — 
connection with the property of a corporation, the corporation is an entity, 
distinct from its stockholders as from its creditors. Solvent, it holds its prop- 
erty as any individual holds his, free from the touch of a creditor who has 
acquired no lien; free also from the touch of a stockholder who, though equi- 
tably interested in, has no legal right to, the property. Becoming insolvent, 
the equitable interest of the stockholders in the property, together with their 
conditional liability to the creditors, places the property in a condition of trust, 
first, for the creditors, and then for the stockholders.” 

See also Pusey & Jones Co. v. Hanssen, 261 U. S. 491 (1923); Samuels v. 
E. F. Drew & Co., 286 Fed. 278, 279 (S. D. N. Y., 1922), aff’d, 292 Fed. 734 
(2nd Circ., 1923). See ALDERSON, RECEIVERS, §5; 1 CLARK, RECEIVERS, 2 ed., 
$42. See Garrard Glenn, supra, 25 Cor. L. REv. 434, 436 et seq. 

75 Alternatives for this element exist. See text of statute, supra, p. 1, and 
United States v. Oklahoma, supra, note 13. They are, however, rare in practice. 

76 6 F. (2d) 752 (2nd Circ., 1925), certiorari granted sub nom. Stripe v. 
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ing to the appointment of receivers,”’ the United States claimed 
priority of payment for a claim representing unpaid income and 
excess profits taxes. It was conceded that insolvency in the 
bankruptcy sense could not be shown, and thereupon it was 
argued that the Connecticut Brass case ** was a controlling prece- 
dent requiring denial of priority. But the court was determined 
to hold otherwise; and realizing that it had proved too much in 
the Connecticut Brass case, it proceeded to take down a large 
part of the logical structure it had built up in that case. 

The Supreme Court had said, in Dollar Savings Bank v. United 
States: 


“It may be considered as settled that so much of the royal preroga- 
tives as belonged to the King in his capacity of parens patriae, or uni- 
versal trustee, enters as much into our political state as it does into the 
principles of the British constitution.” *° 


To this obviously too broad statement, Judge Rogers had taken 
exception in the Connecticut Brass case.*' Yet in the Johnson 
Shipyards case, the same judge, deeming Section 3466 inappli- 
cable because taxes are not debts,** seized upon the quotation 


United States, 45 Sup. Ct. Rep. 640 (1925). The Johnson Shipyards case was 
cited and followed in a per curiam opinion handed down simultaneously with it. 
Mears v. J. M. Gidding & Co., Inc., 6 F. (2d) 758 (2nd Circ., 1925), certéorari 
granted sub nom. Price v. United States, 45 Sup Ct. Rep. 639 (1925). The claim 
was for income taxes and duties. 

77 This appears from the answer itself though not from the opinion as 
reported. 

78 290 Fed. 712 (2nd Circ., 1923). 

79 tg Wall. (U. S.) 227 (1873). 

80 At p. 239. 

81 290 Fed. at 717. Judge Rogers there said: “But that case did not in- 
volve the question now under consideration, and has never been understood, 
notwithstanding the generality of the language used, as intended to assert that 
the United States possesses a right at common law to priority of payment over 
other creditors. In that case the court was construing a statute which created 
a right and provided a particular remedy for its enforcement. All that was 
decided was that such a statute, by impliedly prohibiting other remedies than 
the one it gave, did not bind the government; it not being named therein.” 
Judge Rogers might have supported his criticism by citing James v. Campbell, 
104 U. S. 356, 358 (1881). 

82 See Meriwether v. Garnett, 102 U. S. 472, 513-514 (1881); Guarantee 
Title & Trust Co. v. Title Guaranty & Surety Co., 224 U. S. 152, 160 (1912). 
On the authority of these cases, the District Court in the Johnson Shipyards 
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from the Dollar Savings Bank case as the cornerstone of his opin- 
ion; and after fortifying it with references to the doctrine of the 
non-suability of the sovereign,®* to the non-liability of the sover- 
eign for the negligence of its agents,** and to the rule that “ the 
United States never pay costs,” *° passed abruptly to the conclu- 


sion that 


“ we must sustain the right of the United States to priority of payment 
of the taxes. 

“ The King and the prerogatives personal to him, being repugnant to 
the Constitution, are no doubt abrogated. However the prerogatives 
he possessed in so far as they pertain to civil government and so far as 
they are not in conflict with the provisions of the Constitution survive 
and may be asserted by the United States... . 

“We are of opinion that the United States, as a sovereign nation, is 
clothed with all the attributes of sovereignty except in so far as it is 
deprived of them by restrictions expressed in or which arise from the 
Constitution. And we think that independently of any specific statu- 
tory provision the United States in its capacity as a sovereign is entitled 
to a priority in the payment of taxes over unsecured creditors, such 
priority being possessed by it as a prerogative right. The United 
States being a Nation its sovereignty extends to all persons within its 
boundaries and to the property of such persons even though such prop- 
erty is in the hands of an equity receivership.” ** 


Judge Manton concurred with Judge Rogers. Judge Learned 
Hand wrote a separate opinion in which he objected to any ob- 
sequious adoption of the rule in the Dollar Savings Bank case, 


case had concluded (300 Fed. at 954): “As I conceive of the attributes of a 
sovereign nation, there can be, in the absence of express legislative authority, 
no concession to the proposition that in the distribution of a debtor’s estate the 
government’s tax claim is of no higher rank than his conventional obligation to 
pay.” Neither court seemed to realize that it would be perfectly logical to 
accord to taxes the privileges and priorities accorded in terms to debts, but not 
their disabilities (e.g., statutes of limitations). Consequently the courts were 
forced into adopting a circuitous ratio decidendi. 

83 United States v. Clarke, 8 Pet. (U. S.) 436, 444 (1834); The Siren, 7 
Wall. (U. S.) 152, 154 (1868). ' 

84 United States v. Nashville, C. & St. L. Ry. Co., 118 U. S. 120, 125 (1886). 

85 United States v. Hooe, 3 Cranch (U. S.) 73, 92 (1805). 

86 Liberty Mutual Ins. Co. v. Johnson Shipyards Corp., 6 F. (2d) at 
pp. 757, 758. The learned judge cited in this connection Matter of Carnegie Trust 
Co., 206 N. Y. 390, 397, 99 N. E. 1096, 1098 (1912), although he had previously, 
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and took the broad view that, since a tax is an exaction imposed 
by the sovereign for purposes paramount to individual rights, it 
possesses ex propria natura and independently of statute a prior- 
ity over debts due to individuals. 

The decision accomplishes a not undesirable result. It seems, 
however, opposed to authority and is open to criticism on three 
grounds. 

(1) In the citation of sovereign prerogatives which survived 
the adoption of the Constitution, Judge Rogers’ instances are all 
of privileges or non-liabilities of the sovereign, and are not ex- 
amples of positive powers possessed by the sovereign; the case 
does not accord proper heed to Chief Justice Marshall’s admoni- 
tion in United States v. Fisher *" that 


“ under a constitution conferring specific powers, the power contended 
for must be granted, or it cannot be exercised.” ** 


(2) It ignores the circumstance that in United States v. State 
Bank of North Carolina,” in which Mr. Justice Story laid down 
the rule that the claim of the United States 


in the Connecticut Brass case (290 Fed. at 716), shown full consciousness of the in- 
applicability of its doctrines to the United States. Clearly to apply any such 
doctrine of inherent sovereignty to the United States is to show scant regard 
for the Tenth Amendment. Yet Judge Rogers is not alone in his attitude. 
In Brown v. American Bonding Co., 210 Fed. 844, 848 (oth Circ., 1914), the 
court, after a reference to United States v. State Bank of North Carolina, 6 
Pet. (U. S.) 209, 35 (1832), said: “If, as there expressly held by the Supreme 
Court, the priority of debts due the government of the United States does not 
stand upon any sovereign prerogative, but is exclusively founded upon their 
own statutes, we are unable to understand how the right of priority of pay- 
ment of debts due a state can be founded upon such a prerogative. Surely no 
state can have any greater sovereign right than the general government of the 
entire country.” ‘With great deference, it is submitted that the Tenth Amend- 
ment establishes precisely the contrary. See SUTHERLAND, CONSTITUTIONAL POWER 
AND AFFAIRS, 34. 

The Supreme Court, 238 U. S. 622 (1915), denied certiorari in the American 
Bonding Co. case, an occurrence which makes one hasten to recall its words in 
United States v. Carver, 260 U. S. 482, 496 (1923), to the effect that: “The denial 
of a writ of certiorari imports no expression of opinion upon the merits of the 
case, as the bar has been told many times.” 

87 2 Cranch (U. S.) 358 (1805). 
88 At p. 396. 
89 6 Pet. (U. S.) at 34. 
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“does not stand upon any sovereign prerogative, but is exclusively 
founded upon the actual provisions of their own statutes,” : 


the claim for which the court felt itself under the necessity of 
finding a statutory priority, and for which such priority was 
found, was virtually a tax claim itself, for it was a claim on a 
bond given for the payment of customs duties, and under familiar 
principles * the taking of the bond must be deemed to have been 
without intention to discharge the original debt or to waive any 
lien or preference by which it was secured. 

(3) As has been pointed out, the real basis for the doctrine 
that the government’s priority rests on statute and not on any 
sovereign prerogative is the absence of a federal common law.” 
This absence would seem to be as complete in the case of taxes as 
in the case of any other sort of claim, and it was so held in 
Kennebec Box Co. v. O. S. Richards Corporation.” 

The Johnson Shipyards case is virtually the only square deci- 
sion on the question of the priority of taxes, although from time 
to time there have been dicta to the effect that the government’s 


90 In re Worcester County, 102 Fed. 808, 814 (1st Circ., 1900) ; Leschen & Sons 
Co. v. Mayflower, etc., Co., 173 Fed. 855, 858 (8th Circ., 1909). And see The 
Kimball, 3 Wall. (U. S.) 37, 45 (1865). 

91 See note 5, supra. 

92 See particularly the observations of Judge Rogers in Equitable Trust Co. 
v. Connecticut Brass & Mfg. Corp., 290 Fed. 712, 716-718 (2nd Circ., 1923). 

93 299 Fed. 871, 872 (E. D. N. Y., 1924), aff'd, 5 F. (2d) 951 (2nd Circ., 
1925). In this case a government claim for taxes was denied priority in the 
District Court for two reasons: (1) no divestment of the debtor’s title was shown 
within the rule in Beaston v. Farmers’ Bank of Delaware, 12 Pet. (U. S.) 102 
(1838); and (2) the property of the defendant available for’ the payment of 
claims was less than the debts created by the receiver, and the court held the 
latter were entitled to be paid ahead of taxes. On appeal, the Circuit Court of 
Appeals for the Second Circuit, while not expressly rejecting ground (1), evinced 
a preference for ground (2), saying: “It may well be, as urged by the appellee, 
that the doctrine of United States v. Oklahoma, 261 U. S. 253 . . . as followed 
and interpreted in Equitable, etc., Co. v. Connecticut, etc., Co... . 290 F. 712, 
and Strain v. U. S. Fidelity, etc, Co., . . . 292 F. 694, disposes of appellant’s 
claim; but we prefer to put decision on the ground that, thoroughly admitting 
priority in the United States under the statute’ in any fund available for the pay- 
ment of this insolvent’s debts, there is and can be no claim in favor of even the 
most preferred of creditors until there is some fund available for the payment of 
all creditors of the insolvent. 

“There is no such fund; consequently the order below was right, and is 
affirmed.” (At p. 952.) 
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priority for taxes might be recognized where, if it were for an 
ordinary debt, priority would not exist.°* On the other hand, in 
a bankruptcy case, Jn re Wyley Co.,°° the court, speaking in 
terms broad enough to include equity receiverships as well, said: 


“ A tax has such lien and priority, and only such, as is given it by 
statute. . . . The common law preference of the sovereign is said not 
to exist in favor of the United States, save as continued by statutes.” °° 


In the ensuing portions of this article, in each case discussed 
it may be assumed as one of the premises either that United 
States Revised Statutes, Section 3466, is applicable and operative 
because the conditions imposed by it have been met, or else that 
tke claim for which priority is asserted is a claim for taxes. We 
shall thus assume, for the purposes of argument and exposition, 
the soundness of the Johnson Shipyards case. 


III. Practicat OPERATION OF THE STATUTE 


In United States v. Hooe,” it was held that the statute created 
no lien. Chief Justice Marshall reached this conclusion by some- 
what oblique reasoning, saying: 


“ If a debtor of the United States, who makes a bona fide conveyance : 


of part of his property for the security of a creditor, is within the act 
which gives a preference to the government, then would that preference 
be in the nature of a lien from the instant he became indebted; the in- 
convenience of which, where the debtor continued to transact business 
with the world, would certainly be very great.” °° 


94 Davis v. Pullen, 277 Fed. 650 (1st Circ., 1922); Davis v. Michigan Trust 
Co., 2 F. (2d) 194, 197 (6th Circ., 1924); Hazel-Atlas Glass Co. v. Alart & 
McGuire Co., S. D. N. Y., July 7, 1923, cited in text, 300 Fed. at 954. 

95 292 Fed. goo (N. D. Ga., 1923). 

96 At p. gor, citing United States v. State Bank of North Carolina, supra, note 
89. It is true that in Jn re Finkelstein, 298 Fed. 11, 16 (2nd Circ., 1924), aff’d sub 
nom. United States v. Kaufman, 267 U. S. 408 (1925), Judge Mayer said: “ There 
is, of course, no doubt that the right of priority of the United States in the col- 
‘lection of taxes is an attribute of sovereignty.” However, the learned judge 
cited no case but Marshall v. New York, 254 U. S. 380 (1920), which concerned 
state sovereignty alone. The Supreme Court in affirming Judge Mayer did not 
touch upon the doctrine of sovereignty. 

97 3 Cranch (U. S.) 73 (1805). 

98 At p. 90. In United States v. Fisher, 2 Cranch (U. S.) 358, 390 (1805), 
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The nature of a statutory priority was under judicial scrutiny 
in Marshall v. New York,*® where Mr. Justice Brandeis, referring 
to a law of New York on the preferred treatment in insolvencies 
of taxes due the state, said: 


“ The priority is a lien in the broad sense of that term which includes 
‘those preferred or privileged claims given by statute or by admiralty 
law.’ ” 20° 


It is also perfectly clear that there is nothing in the priority 
statute authorizing or requiring a divestment of preéxisting liens 
in order to pay the debts due to the United States. In other 
words, a mortgage of real estate, for example, if “‘ made in good 
faith by a debtor to secure a private debt, is a conveyance of 
such an interest in the land, as will defeat the priority given to 
the United States by Act of Congress in the distribution of the 
debtor’s estate.” *°* The foregoing applies not only to liens which 


Chief Justice Marshall had analyzed the Act of March 3, 1797, 1 Stat. 515, and 
had said: “On this subject it is to be remarked, that no lien is created by this 
law.” 

In a later case, Conard v. Atlantic Insurance Co., 1 Pet. (U. S.) 386 (1828), 
the Court found an analogy between the priority statute and judgment-liens. In 
neither case does the creditor get any property or right in the debtor’s assets by 
the statute or the judgment per se; he gets “a mere power to make his general 
lien effectual, by following up the steps of the law, and consummating his judg- 
ment by an execution and levy on the land.” (At p. 443.) 

99 254 U. S. 380 (1920). 

100 At p. 386, citing 2 Bouvier, Law Dict., 1883 ed., 88. 

101 Savings & Loan Society v. Multnomah County, 169 U. S. 421, 428 
(1898). The passage quoted was not necessary to the decision in the case, 
but it is amply supported by authority: Conard v. Atlantic Insurance Co., 
1 Pet. (U. S.) 386 (1828), allowing one who had advanced money to a ship owner 
on respondentia bonds to come in ahead of the United States upon the insolvency 
of the ship owner. Brent v. Bank of Washington, 10 Pet. (U. S.) 596 (1836), 
holding that the right of a bank (under a by-law) to refuse to transfer shares of 
its stock until the former owner’s indebtedness to it had been liquidated, was a 
right which could be asserted against the executor upon his suing the bank “ to the 
use of the United States.” The Court said (p. 614): “ The United States have no 
pretence of a legal right to a transfer of the stock to themselves, or to recover 
damages for refusing it: the right to hold the stock devolves on the executors, to 
whose hands it must come for sale and distribution: the proceeds, not the stock, 
go to the United States in virtue of their priority: such are the words of the law 
—‘ The estate of any deceased debtor in the hands of executors or administrators.’ 
Thus compelled to come into equity for a remedy to enforce a legal right, the 
United States must come as other suitors, seeking, in the administration of the 
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are voluntary creations of the debtor, but also to those which 
result from the invocation of legal process against the debtor. 
Hence, if his property has been seized on a writ of attachment 
prior to the moment at which United States Revised Statutes, 
Section 3466, comes into operation, the attaching creditor is pre- 
ferred to the United States.*”” 


IV. RELATIVE PRIORITIES BETWEEN THE UNITED STATES AND 
OTHER PREFERRED OR SECURED CREDITORS 


(1) States 


We may encounter any one of four situations in adjusting rela- 
tive priorities between the United States and states. The claim 
of the United States may be either: 


(a) a tax which had, prior to the insolvency, become a lien 
under United States Revised Statutes, Section 3186; *” or 

(b) an ordinary debt or a tax which had not become a lien 
prior to the insolvency. 


The claim of the state may be either 


(c) secured by a perfected lien; or 
(d) not so secured. 


law of equity, relief; to give which, courts of law are wholly incompetent, on 
account of the legal bar interposed by the bank.” United States v. Hooe, 3 
Cranch (U. S.) 73 (1805), holding that a mortgagee is not in any way preju- 
diced by the fact that when he took his mortgage he knew the mortgagor was 
already heavily indebted to the United States. 

See also United States v. Lewis, 13 N. B. R. 33, 38-39, Fed. Cas. No. 15,595, 
at 924 (E. D. Pa., 1875), aff’d, 92 U. S. 618 (1876), where Mr. Justice Strong, 
sitting at circuit, explaining why the statute could not bz construed to divest pre- 
existing liens, said: “‘ The claim of the government extends only to that which was 
the property of the debtor when he became insolvent, and his property is only 
that, in substance, which remains after the satisfaction of liens upon it.” 

102 Prince v. Bartlett, 8 Cranch (U. S.) 431 (1814); United States v. Canal 
Bank, 3 Story 79, Fed. Cas. No. 14,715 (D. Me., 1844). In United States v. 
Duncan, 4 McLean 607, 630, Fed. Cas. No. 15,003, at 935 (D. Ill., 1850), the 
court said: “It has been uniformly held in all the cases that the priority of the 
United States does not disturb any specific lien, nor the perfected lien of a judg- 
ment, that is, it does not supersede a mortgage on land, nor a judgment made 
perfect by the issue of an execution and a levy on land.” 

103 This section, with the amendment of March 4, 1913, 37 Stat. 1016, reads 
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It would seem that (a) will always outrank (d). Its rank in 
respect of (c) depends on the time at which the successive liens 
attached.*** Moreover (c) will always outrank (b).’® 

The difficulty comes in determining the relative priority be- 
tween (b) and (d). Three views exist: (1) that the United 
States must be paid ahead of the state; *°° (2) that the state must 
be paid first; *°’ (3) that the United States and the state are on 
a parity, and, upon an insufficiency of assets for payment in full, 
their claims must be paid pro rata.” 

The first view seems the soundest. It is clear that Congress 


as follows: “Src. 3186. If any person liable to pay any tax neglects or refuses to 
pay the same after demand, the amount shall be a lien in favor of the United 
States from the time when the assessment list was received by the collector, ex- 
cept when otherwise provided, until paid, with the interest, penalties, and costs 
that may accrue in addition thereto upon all property and rights to property 
belonging to such person: Provided, however, That such lien shall not be valid 
as against any mortgagee, purchaser, or judgment creditor until notice of such 
lien shall be filed by the collector in the office of the clerk of the district. court 
of the district within which the property subject to such lien is situated: Pro- 
vided further, Whenever any State by appropriate legislation authorizes the filing 
of such notice in the office of the registrar or recorder of deeds of the counties of 
that State, or in the State of Louisiana in the parishes thereof, then such lien 
shall not be valid in that State as against any mortgagee, purchaser, or judgment 
creditor, until such notice shall be filed in the office of the registrar or recorder of 
deeds of the county or counties, or parish or parishes in the State of Louisiana, 
within which the property subject to the lien is situated.” See also Revenue Act 
of 1924, §§ 315, 1030, 43 STAT. 312, 350, construed and applied in Sherwood v. 
United States, 5 F. (2d) 991 (E. D. N. Y., 1925). 

104 United States v. Nicholls, 4 Yeates (Pa.) 251, 259 (1805). 

105 See cases cited in note 101, supra, to which may be added Jn re A. E. 
Fountain Inc., 295 Fed. 873, 875 (S. D. N. Y., 1924). A contrary result was 
reached without discussion of these authorities in Stover v. Scotch Hills Coal Co., 
4F. (2d) 748 (W. D. Pa., 1924). 

106 United States v. San Juan County; 280 Fed. 120 (W. D. Wash., 1922). 
This case was cited and followed in Stover v. Scotch Hills Coal Co., supra, note 
105, although the state tax had become a lien. If the state tax is a lien ahead of 
mortgages as in New York, New York Terminal Co. v. Gaus, 204 N. Y. 512, 98 
N. E. 11 (1912), the conflicting priorities of the United States, the state and the 
mortgagees should be determined according to the rules suggested in sub-head 3, 
p. 27, infra. The New York rule has been recently modified by statute. See 
1925 N. Y. Laws, c 321. 

107 United States v. Eggleston, 4 Saw. 199, Fed. Cas. No. 15,027 (C. C. D. 
Ore., 1877). 

108 New Haven Clock Co. v. Anglo-American Commercial Corp., No. E 19-232, 
S. D. N. Y¥., May, 1924 (unreported decision by Mager, Cire. J.) ; In re Wyley Co., 
292 Fed. goo, go2 (N. D. Ga., 1923). 
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has the constitutional power to accomplish such a result,’ and 
there is nothing on the face of Section 3466 from which may be 
inferred an intention to accomplish anything less. 


(2) Mortgagees 

We have seen **° that the priority statute does not divest pre- 
existing liens, and that the United States is not entitled to be paid 
out of property which the debtor has, in good faith, conveyed to 
a third party upon mortgage or otherwise. The relative priori- 
ties between the United States and a mortgagee who has fore- 
closed and had the mortgaged property sold, may be determined 
by application of general principles of the law of mortgages — 
especially the rule that 


“if there be any deficiency of the proceeds of any particular estate, to 
pay the mortgages thereon, the mortgagees thereof cannot come in upon 
the funds and proceeds of the sales of the other estates, except as 
general creditors.” 


Naturally, when the United States and the mortgagee are placed 
side by side as general creditors, the mortgagee, in the collection 


109 In United States v. Fisher, 2 Cranch (U. S.) 358, 396-397 (1804), Mar- 
shall, C. J., said: “‘ This claim of priority on the part of the United States will, 
it has been said, interfere with the right of the state sovereignties respecting the 
dignity of debts, and will defeat the measures they have a right to adopt to secure 
themselves against delinquencies on the part of their own revenue officers. 

“ But this is an objection to the constitution itself. The mischief suggested, so 
far as it can really happen, is the necessary consequence of the supremacy of the 
laws of the United States on all subjects to which the legislative power of congress 
extends.” 

In Lane County v. Oregon, 7 Wall. (U. S.) 71, 77 (1868), Chase, C. J., referred 
to the concurrent existence of a taxing power in the state and federal governments, 
and added that “in the case of a tax on the same subject by both governments, 
the claim of the United States, as the supreme authority, must be preferred.” 

110 See note 101, supra. 

111 Field v. United States, 9 Pet. (U. S.) 182, 201 (1835). See also. Schmidt- 
man v. Atlantic Phosphate & Oil Corp., 230 Fed. 769, 771 (2nd Circ., 1916), 
where the court said: ‘‘ The security afforded by a lien weil recognized in law and 
equity has always been held entitled to consideration. The person who has 4 
specific lien on property is entitled to pay himself out of that property, and, if it 
be insufficient, then to prove his claim for deficiency and share with unsecured 
creditors in the proceeds of property not covered by his lien. No other creditor 
is entitled to any part of the proceeds of property covered by iien until the lienor 
is first paid.” 
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of his deficiency judgment, must stand aside and permit debts 
owing to the United States to be first paid. 

If the United States were itself the owner of some of the bonds 
secured by a mortgage, it would seem to follow from the cases 
cited that (1) as to the proceeds of the mortgaged property the 
United States stands on an equality with other bondholders, for 
otherwise its acquisition of bonds would have the effect of divest- 
ing preéxisting liens; *** and (2) as to the property of the mort- 
gagor available for the satisfaction of a deficiency judgment, the 
bondholders being all general creditors, the statute operates to 
elevate the United States to a preferred position and to place it 
above even bondholders under the same mortgage.’** 


(3) 


The statutes of practically every state in the Union provide 
that, upon the insolvency of an employer, the wages of employees 
shall be preferred to other debts or claims. Such statutes create 
a lien within the broad definition heretofore quoted from Mar- 
shall vy. New York.*** Occasionally such statutes are so phrased 
as to create a lien prior to that of the mortgagees.*** Neverthe- 
less, as was pointed out in McDaniel v. Osborn,"® 


Wage-earners, etc. 


“ There is a very clear and marked distinction between a preferred 
debt, and a debt secured by a specific lien. A general debt can not be- 


112 A corporate mortgage usually contains a provision to the effect that its 
purpose is to secure payment of the principal and interest of all bonds issued under 
it equally and-ratably, without priority or distinction, irrespective of the date o 
issue, etc. 

113 Tf the United States holds security for the debt owing to it, it need not 
realize upon the seturity before asserting its priority. Lewis v. United States, 92 
U. S. 618 (1875). The Court said (p. 623): “It is a settled principle of equity 
that a creditor holding collaterals is not bound to apply them before enforcing his 
direct remedies against the debtor.” There seems to be no reason why it should 
hot prove its claim according to the “equity rule,” as laid down in Merrill v. 
National Bank of Jacksonville, 173 U. S. 131 (1899), é.e., prove for, and receive 
dividends upon, the full amount of its claim, regardless of any sums received from 
the collateral; and the United States should certainly be subject to the limitation 
therein laid down that a credior cannot collect from the general assets of the ; 
debtor any larger sum than will, when added to the proceeds of the collateral, , 
total 100% of his claim. 114 Supra, note 99. 

115 T}lustrative statutes will be found discussed in Graham v. Magann Fawke 
Lumber Co., 118 Ky. 192, 80 S. W. 799 (1904), and Sitton v. Dubois, 14 Wash. 
624, 45 Pac. 303 (1896). 116 166 Ind. 1, 75 N. E. 647 (1905). 
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come superior to another secured by a lien, unless expressly made so 

by a valid law; and, if a statutory lien is to be created, the language 

employed should be apecific i in declaring the fact, as 5 well as the nature, 
character and extent of such lien.” **” 


In other words, such state priority statutes do not have the effect 
of carving out any particular portion of the debtor’s property so 
that it is no longer his.‘** Consequently the United States need 
acknowledge no superior priority in wage-earners. 

Even under statutes which create a lien in favor of wage- 
earners and provide for their preference ahead of mortgagees, 
the United States would seem to be under-no necessity of sur- 
rendering its priority. Concerning United States Revised Stat- 
utes, Sections 3466 and 3468, the court in American Surety Co. 
v. Carbon Timber Co." said: 


. “It may be added that the provisions of these statutes of the United 
States supersede the state laws upon a distribution of assets coming 
within and effected by its provisions.” **° 


It is not too much to say that any other rule would place “ the 
potential existence of the government of the United States ... 


at the mercy of state legislation.” *** 

A state statute conferring on wage-earners a lien ahead of 
mortgagees operates to create, in cases where the insolvent estate 
is indebted to all three classes of creditors — the United States, 


117 166 Ind. at 6, 75 N. E. at 649. 

118 Wage-earners, therefore, are not in a position to invoke the doctrine of 
the cases cited in note 101, supra. As to workmen with maritime liens, a different 
result is possible. See Phillips v. The Thomas Scattergood, Gilpin 1, Fed. Cas. 
No. 11,106 (E. D. Pa., 1828). 

119 263 Fed. 295 (8th Circ., 1919). 

120 At p. 300. In Matter of Phillips, 196 App. Div. 175, 187 N. Y. Supp. 849 
(1921), aff'd without opinion, 232 N. Y. 559, 134 N. E. 571 (1921), the court 
said (196 App. Div. at 177, 187 N. Y. Supp. at 851): “ The right of the United 
States government to preference cannot be defeated by any State statute, nor by 
any rule adopted by the State court.” And see, to the same effect, Aikin v. 
Dunlap, 16 Johns. (N. Y.) 77, 85 (1819) ; Postmaster General v. Robbins, 1 Ware 
*165, *168, Fed. Cas. No 11,314 (D. Me., 1829); United States v. McLellan, 3 
Sumner 345, 358, Fed. Cas. No. 15,698 at 1131 (C. C. D. Me., 1838); United 
States v. Duncan, 4 McLean 607, 622, Fed. Cas. No. 15,003, at 933 (C. C. D. Ill, 
1850) ; United States v. Hahn, 37 Mo. App. 580, 584 (1889). 

121 United States v. Snyder, 149 U. S. 210, 214 (1893). And see Federal Land 
Bank v. Crosland, 261 U. S. 374 (1923). 
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wage-earners, and mortgagees — a problem of no small complex- 
ity. Its solution requires the working out of rules which on the 
one hand will give effect to the mandate of the federal statute, 
and will place no other class of creditors ahead of the United 
States save holders of bona fide mortgages or other conventional 
or perfected liens; and on the other hand will accord state prior- 
ity statutes as much efficacy as is consistent with the foregoing 
by permitting the beneficiaries of such statutes to be paid out 
of mortgaged property upon an inadequacy of free assets. Ina 
word, the problem is to prefer the United States to the wage- 
earners, the wage-earners to the mortgagees, and the mortgagees 
to the United States; and to avoid in doing so what, at first blush, 
seems to bear a dangerously close resemblance to a vicious circle. 

The field is one in which authorities are totally lacking.’*? The 
principles which follow are, however, believed to be sound and 
workable, and are submitted for what they are worth. 

If the debtor’s entire property is mortgaged, from the proceeds 
of sale a sufficient sum should be set apart to pay the mortgage 
claims; this segregated fund should be devoted first to the pay- 
ment of laborers and then to the payment of mortgagees. By 
this means the laborers will receive their due preference over 
mortgagees; yet the claims receiving preference over those of the 
United States will be equal in amount to the mortgage claims, 
and no more. If the segregation does not consume the entire 
property, and if, consequently, a surplus exists, payment should 
be made first to the United States and then to the mortgagees, 
who are preferred over the general creditors, a preference which 
is, of course, merely coextensive with the preference accorded to 
the laborers over the mortgagees. 

If the debtor’s property consists partly of a mortgaged estate 
and partly of free assets, the proceeds of each class should be 
kept separate. Call the proceeds of the mortgaged estate M 
and the proceeds of the free assets F. Fund F is, of course, the 


122 The writer has been able to find but one instance where the possibility of 
a vicious circle in connection with the priorities of different classes of lienholders 
has been judicially recognized. The case is American Type Founders Co. v. 
Nichols, 110 Tex. 4, 8, 214 S. W. 301, 302 (1919). No attempt was made to solve 
the riddle, and the presence of the circle was alluded to in the course of a reductio 
ad absurdum, in order that the court might justify a construction of the statute 
contrary to that producing the circle. 


e 

t 

d 

d 

g 

e 

f 

yf 

it 

5. 


30 HARVARD LAW REVIEW 


primary fund for the payment of the United States and wage- 
earners. Out of F, payments should be made first to the United 
States, then to the wage-earners. Out of M, payments should be 
made first to the wage-earners — if the amount of F available for 
their payment was insufficient fully to pay them — then to the 
mortgagees. If F is so large that no part of M has to be used 
for wage-earners, and yet M is not large enough to pay the mort- 
gagees in full, they may proceed against F, coming in, of course, 
after the United States and wage-earners, and on a parity with 
general creditors. If the mortgage debt has been fully paid out 
of M, and a surplus exists, this surplus is available to the United 
States to the extent that it was unable to satisfy its claims out of 
F. Thereafter M is available to the general creditors. 


(4) Six-Months Claimants 


The genesis of this special group of creditors is found in the 
case of Fosdick v. Schall.’** They exist only in the receiverships 
of railroads and other public service corporations,’** and com- 
prise those creditors only who have claims for materials delivered 
or services rendered in connection with maintaining and operating 
the utility.**° They are purely creations of the Chancellor, who 
orders them paid ahead of mortgagees on the principle that the 
latter, being seekers of equity, must do equity. In other words, 
the security of the mortgagees has been saved from collapse and 
depreciation by the willingness of these creditors to continue ex- 
tending credit to the mortgagor notwithstanding its incipient in- 
solvency. It is sometimes said that such creditors are prima 
facie entitled to be paid out of current operating income, and if 
such income is diverted to pay interest on the mortgage bonds 
and so stave off a default, the mortgagees, after a default, must 
reimburse them, on pain of being denied the aid of a court of 


128 99 U. S. 235 (1878). See also Southern Ry. Co. v. Carnegie Steel Co., 176 
U. S. 257 (1900); Gregg v. Metropolitan Trust Co., 197 U. S. 183, 186-187 
(1905) ; Westinghouse Air Brake Co. v. Kansas City Southern Ry. Co., 137 Fed. 
26, 40 (8th Circ., 1905) ; Crane v. Fidelity Trust Co., 238 Fed. 693, 696 (9th Circ., 
1916), certiorari denied, 244 U. S. 658 (1917). See 8 FLeTcHER, Cyc. CorpP., 
8$ 5399-5403. 

124 Wood v. Guarantee Trust Co., 128 U. S. 416, 421 (1888). 

125 See SwaINE, CORPORATE REORGANIZATION AND THE FEDERAL Court, 118. 
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equity (taking the form of the appointment of a receiver) in the 
protection of their security and in the application thereof to the 
purposes of the mortgage.’*® 

The preference of six-months claimants has been accomplished 
in some instances by devoting post-receivership income to their 
payment,’*’ and in other instances by establishing such claims as 
a charge on corpus,'** payment being postponed until the mort- 
gaged property has been sold and the proceeds are ready for 
distribution.*” 

As the United States is relying on a legal right created by 
statute, and is demanding no equitable relief from the court, it 
cannot be made to “ do equity ” as a condition to having that 
right recognized.**° Hence, in theory, the receiver cannot pay 
six-months claimants out of funds held by him as receiver (it is 
immaterial whether the funds consist of pre-receivership or post- 
receivership income) without first paying the United States; and, 
in theory, prior payment of such claimants even under court order 
would be no defense to the receiver." 


126 Wood v. Guarantee Trust Co., supra, note 124; Gregg v. Metropolitan 
Trust Co., supra, note 123. A comprehensive note on the subject of preference 
of wage-earners in equity receiverships apart from statute will be found in 5 
A. L. R. 690. 

127 Union Trust Co. v. Souther, 107 U. S. 591 (1882). 

128 Fosdick v. Schall, supra, note 123; Union Trust Co. v. Illinois Midland 
Ry. Co., 117 U. S. 434, 463 (1886). 

129 Union Trust Co. v. Illinois Midland Ry. Co., supra, note 128. 

180 This follows from a dictum in Fosdick v. Schall, 99 U. S. at 253, to the 
effect that, if the mortgagee elects to pursue a strict foreclosure, he cannot be 
compelled to’do equity. Inferentially to the same general effect are United States 
v. Trinidad Coal & Coking Co., 137 U. S. 160, 170 (1890), and Causey v. United 
States, 240 U. S. 399, 402 (1916), holding that while ordinarily a vendor of land, 
suing to rescind a sale, must tender back the purchase price, yet when the United 
States sues to annul a patent obtained in violation of statutory conditions, the rule 
is that the wrongdoer must restore the title unlawfully obtained and abide the 
judgment of Congress as to whether the consideration paid shall be refunded. 

181 See United States v. Barnes, 31 Fed. 705, 707 (S. D. N. Y., 1887), where 
the court said: “The assignee becomes a trustee for the United States, and is 
bound to pay their debt first out of the proceeds of the debtor’s property. When 
he has notice of the existence of the debt of the United States, he cannot escape 
personal liability for its amount, to the extent of the value of the assets that 
come to his hands, if he fails to provide for it before making distribution to other 
creditors. Such is the rigor of the statute that he cannot invoke the judgment of 
a court of competent jurisdiction directing him to distribute the assets to specified 
creditors as a justification, when it does not appear that the United States were a 
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But in practice there are two considerations which tend to pro- 
duce a contrary result. 

In the first place, in the case of every receivership where the 
defendant has mortgages outstanding, it is the practice for the 
mortgagees to secure what are known as “ sequestration orders,” 
impounding earnings and putting the mortgagees in possession 
through a receiver.*** To determine whether the priority of the 
United States attached before the making of the sequestration 
order is a difficult matter. If the claim of the United States is 
for taxes, the priority attached not later than the making of the 
order appointing the receiver.*** If the claim is for an ordinary 
debt, the priority of the United States, according to one well- 
considered case,*** did not attach before “any order had ever 
been entered or any steps taken to determine the respective 
rights, liens and priorities of the defendant’s creditors.” **”° 
Whether we apply this criterion or the vaguer criteria suggested 
in Davis, Director General v. Pullen**® and in Davis, Director 
General vy. Miller-Link Lumber Co.,'*" it would seem a fairly 


party to the proceeding, or that he took proper measures to secure the priority 
of the United States in the distribution.” 

182 Freedman’s Saving & Trust Co. v. Shepherd, 127 U. S. 494, 502 (1888); 
Central Trust Co. v. Chattanooga, R. & C. R. R. Co., 94 Fed. 275 (5th Circ., 
1899), certiorari denied sub nom. Owen v. Jones, 178 U. S. 612 (1900). And 

see comments on the practice in Byrne, Some LrcaL PHAsEs oF CORPORATE 
FINANCING, REORGANIZATION AND REGULATION, 116. 
The following excerpt from a sequestration order in the Minneapolis & St. Louis 
Receivership may be regarded as typical (Guaranty Trust Co. v. Minneapolis & St. 
Louis R. R. Co., U. S. D. C. Dist. Minn., No. E-299, order filed August 20, 1923): 
4 “5. As soon as may be after the entry of this order said Receiver shall segregate 
and sequester for the benefit of Guaranty Trust Company of New York, as Trus- 
tee, and the holders of the Refunding and Extension Mortgage bonds and coupons 
all tolls, income, earnings, rents, issues and profits from the said property subject 
to the lien of the said Refunding and Extension Mortgage of the defendant The 
Minneapolis & St. Louis Railroad Company, and apply the same to and for their 
benefit, subject only to such expenses and other uses as may legally and properly 
be incurred in the operation and preservation of said property, having due regard 
for the rights of the complainant and its bondholders and for the protection of 
the security of said mortgage lien.” 
183 This follows, at least argumentatively, from Liberty Mutual Insurance Co. 
v. Johnson Shipyards Corp., supra, note 76. 
184 Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., 290 Fed. 712 (2nd 
Circ., 1923). 
185 At p. 715. 
186 277 Fed. 650 (1st Circ., 1922). 


187 296 Fed. 649 (5th Circ., 1924). 
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simple matter for a diligent mortgagee to secure his sequestra- 
tion order prior to the attachment of the priority of the United 
States, unless, of course, the claim is for taxes.*** After the se- 
questration order is entered, the income is the mortgagee’s, sub- 
ject to such charges as the court finds it just and equitable to 
impose. 139 

In the second place, in an equity receivership where the de- 
fendant is a mortgagor and the mortgagees have intervened, the 
United States asserting its priority (whether for taxes or ordinary 
debts) is in the position of a lienor haled into court in invitum 
to protect his security. It is settled that such a lienor, while not 
under a duty to contribute to the costs of administration gener- 
ally, is nevertheless under a duty to contribute to the costs in- 
curred in preserving the security,’*° and the preferred payment 
of six-months claimants is sometimes held to be one of the ex- 
penses necessary to the preservation of the property.’** 

When the six-months claims are made a charge upon corpus, 
the six-months claimants are paid first out of the proceeds of the 
sale of the mortgaged property.’*” If the proceeds are thereupon 
- rendered insufficient fully to pay the mortgagees, they can, by 
virtue of the sequestration order, reimburse themselves out of 
income in the receiver’s hands up to the amount of the deficiency. 
If what has been said of the duty of the United States as a lienor 
entering court im invitum to contribute to conservation ex- 
penses *** is sound, then there is no duty in the mortgagees to 
subtract from that deficiency the amount paid to the six-months 
claimants out of the proceeds of the sale. If those observations 
are not sound, the United States may say that the mortgage and 
the sequestration order create a prior preference for an amount 
not exceeding the mortgage debt, and may invoke the principles 

138 Tt will be recalled that the Supreme Court held, in United States v. Hooe, 
supra, note 101, that a mortgagee is not in any way prejudiced by the fact that 
when he took his mortgage he knew the mortgagor was me heavily indebted 
to the United States. 

189 See the typical sequestration order quoted in note 132, supra. 

140 In re Williams’ Estate, 156 Fed. 934, 939 (oth Circ., 1907) ; Gugel v. New 
Orleans National Bank, 239 Fed. 676, 679 (5th Circ., 1917) ; In re Hansen & Birch, 
292 Fed. 898 (N. D. Ga., 1923). 

141 Miltenberger v. Logansport, etc., Ry. Co., 106 U. S. 286, 312 (1882). 


142 Union Trust Co. v. Illinois Midland Ry. Co., supra, note 128. 
143 See cases cited in note 140, supra. 
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hereinbefore suggested ‘** for the determination of the relative 
priorities between the United States, mortgagees, and wage- 
earners. 


(5) Receiver’s Creditors ** 


The principal decision on this branch of the subject is Ken- 
nebec Box Co. v. O. S. Richards Corporation, which has already 
been discussed.**® The court there held that the United States 
was not entitled to be paid ahead of the receiver’s creditors, and 
pointed out that the fund in the receiver’s hands belonged equi- 
tably “to the persons who made it, and they made it, not by 
giving credit to the insolvent Box Company, but by giving credit 
or rendering services to one or another of the various receivers 
herein.” *** A similar result was reached in a bankruptcy case, 
In re Jacobson,** on the ground that a statute **° preferring the 
United States over other creditors, could not by any stretch of 
definition be construed to prefer the United States over the 
“ clerk, trustee, referee, or any one whose relation with the bank- 
rupt or the bankrupt’s estate began subsequent to the filing of the 


iti 9? 150 
petition in bankruptcy. Na 


New York Criry. 


144 See topic IV, subhead 3, p. 27, supra. 
145 This phrase will be taken as including clerks’ fees, and costs of administra- 
tion generally. 

146 299 Fed. 871 (E. D. N. Y., 1924), aff'd, 5 F. (2d) 951 (2nd Circ., 1925). 
The court, at p. 952, characterized the contention of the United States as an un- 
precedented attempt to “assert a claim for payment out of a fund ahead of the 
expenses incurred in the production thereof.” 

147 At p. 952. 

In Employers’ Liability Assurance Corporation v. Astoria Mahogany Co., 
6 F. (2d) 945 (2nd Circ., 1925), the court, over the protests of certain banks 
which had advanced money to. the defendant’s receivers, and reversing the court 
below, 295 Fed. 767 (E. D. N. Y., 1923), allowed the United States to file 
nunc pro tunc a large claim arising out of war contracts. The banks were partly 
protected by security. The court said, at p. 946: “ The affidavits do not even sug- 
gest that the security is inadequate, and if it be, the claims have priority over all 
debts of the company even including what may be due to the United States.” 
A similar view was expressed in the case of a claim against a decedent’s estate. 
United States v. Hunter, 5 Mason 229, 230, Fed. Cas. No. 15,427 (C. C. R. I, 
1828), aff’d on other grounds, 5 Pet. (U. S.) 173 (1831). 

148 263 Fed. 883 (7th Circ., 1920). 


149 Bankruptcy Act of 1898, § 64a, 30 Star. 563. 150 263 Fed. at 885. 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES — A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


II. From THE Crvit War TO THE CIRCUIT Courts OF 
APPEALS ACT . 


I 


BS meget inte the history of the federal courts their busi- 
ness has come from the interests that at different periods 
have been predominant in our national life. The range and in- 
tensity of governing political, social, and economic forces are 
accurately reflected in the volume and variety of federal litiga- 
tion. This is markedly illustrated by the era beginning with the 
defeat of the Confederacy. The years of the Civil War were 
years of preoccupation with military victory. Just as in the 
World War, this meant stimulation of some economic forces and 
repression of others. Peace brought with it an accelerated in- 
dustrial development, partly because normal processes, which had 
been pent up during the War, were released, and partly because 
of their intensification by the War. The transcontinental rail- 
road systems increased domestic commerce enormously.* The 
railroads steadily pushed the frontier westward.* They brought 
economic penetration of the Northwest and Southwest.* Popula- 


1 The following mileage figures indicate the pace of railroad development: 


See Bearp, CoNTEMPORARY AMERICAN History, 29; Louis B. Schmidt, “Some 
Significant Aspects of the Agrarian Revolution in the United States,” 18 Ia. Journ. 
or Hist. & Pox. 371, 379. See also Robert E. Riegel, “‘ Trans-Mississippi Rail- 
roads during the Fifties,” 10 Miss. Vattey Hist. Rev. 109. 

2 See Arthur C. Cole, “ The Passing of the Frontier,” 5 Miss Vatrey Hist. 
Rev. 288; Paxson, “ The Pacific Railroads and the Disappearance of the Frontier 
in America,” 1907 Am. Hist. Assn. Rep. I, 105. 

8 See R. S. Cotterill, “The Beginnings of Railroads in the Southwest,” 8 
Miss. Vattey Hist. Rev. 318. 
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tion and politics followed in their wake. The public domain be- 
came territories and the territories states. Even more sig- 
nificant, perhaps, was the repercussion of railroad development 
upon our foreign trade. America became a great food exporter.® 
Contemporaneous advances in steam navigation furthered this 
industrial expansion. The clipper ship was supplanted by vessels 
less picturesque but assuring greater speed and ampler tonnage.° 

The Civil War gave impulse to these powerful new economic 
forces; it also released political ideas of nationalism no less 
important in their practical consequences. The supremacy of 
national authority, the extension of federal activities, the resort 
to federal agencies, were vindicated both in theory and practice 
to the mind of the dominant North. The Federal Government 
not the individual states had won the War. Therefore it was 
expected to preserve the fruits of victory. National authority 
had to liquidate the institution of slavery, hitherto recognized 
by all the leading parties as the local concern of the states. 
By an easy transition other interests previously left to state 
action were absorbed by federal authority. The central govern- 
ment exerted power in fields which, in the past, would have 
aroused bitter opposition as encroachment upon the states. 
Transportation,’ education,* commerce,’ were actively promoted 


4 From 1850 to 1868 the following territories were organized: New Mexico 
(1850), Utah (1850), Washington (1853), Nebraska (1854), Kansas (1854), Colo- 
rado (1861), Nevada (1861), Dakota (1861), Arizona (1863), Idaho (1863), Mon- 
tana (1864), Wyoming (1868); admitted as states in the following order: Kansas 
(1861), Nevada (1864), Nebraska (1867), Colorado (1876), North and South 
Dakota (1889), Montana (1889), Washington (1889), Idaho (1890), Wyoming 
(1890), Utah (1896). See Farranp, LEGISLATION OF CONGRESS FOR THE Gov- 
ERNMENT OF THE ORGANIZED TERRITORIES IN THE UNITED States, 55. Admission 
to statehood was made more difficult by the Act of Feb. 2, 1872, §5, providing 
that no state should be admitted without a population sufficient to entitle it to 
one Representative in Congress. See 17 STAT. 209. 

5 See Louis B. Schmidt, supra, 18 Ia. Journ. or Hist. & Pov. 371. 

6 “The Civil War merely hastened a process that had already begun, the 
substitution of steam for sail.” Morison, Marirmge History oF MASSACHUSETTS, 
369. See Wetts, Recent Economic CHANGES, 29-31. 

7 The legislation, during this period, dealing with land grant aids to railroad 
and telegraph lines, is particularly voluminous. By the Act of July 1, 1862, 
government aid was given to the construction of a railroad and telegraph line 
from the Missouri River to the Pacific Ocean. See 12 Strat. 489, amended by 
Act of July 2, 1864, 13 SratT. 356; the Act of Mar. 3, 1865, 13 Stat. 504; the 
Act of July 3, 1866, 14 Stat. 79; and the Act of June 20, 1874, 18 Stat. 111. 


b 
t] 
B 
ro 
Ju 
th 
a 
Se 
Ci 
an 
Si 
er 
M 
Ji 
to 
I, 
25 
ar 
of 
0 
ar 
M 
Tl 
pe 
ne 
to 
th 
th 
th 
m 
39 
of 
dc 
to 
ro 
13 
17 
A 
di 


A STUDY IN THE FEDERAL JUDICIAL SYSTEM 37 


by the Federal Government. It became the political receiver of 
the southern states, and drastic limitations against the states were 


By the Act of July 25, 1866, lands were granted for the construction of a rail- 
road between California and Oregon. See 14 Stat. 239, amended by Act oi 
June 25, 1868, 15 Srar. 80; and the Act of April 10, 1869, 16 Srat. 47. By 
the Act of July 27, 1866, government aid was afforded for the construction of 
a railroad and telegraph line from Missouri and Arkansas to the Pacific Coast. 
See 14 StaT. 292. By the Act of Mar. 3, 1871, the Texas and Pacific Railroad 
Company was incorporated and given extensive land grants. See 16 Stat. 573, 
amended by Act of May 2, 1872, 17 STat. 59; and the Act of June 22, 1874, 18 
Stat. 197. By the Act of July 24, 1866, telegraph companies were permitted to 
construct and maintain their lines along post-roads. See 14 Stat. 221. Land 
grants were made to Minnesota for the construction of railroads by the Act of 
May 5, 1864, 13 Stat. 64; the Act of July 4, 1866, 14 Srar. 87; and the Act of 
July 13, 1866, 14 Stat. 97; to Wisconsin by the Act of May 5, 1864, 13 Strat. 66; 
to Iowa by the Act of May 12, 1864, 13 Stat. 72; to Kansas by the Act of July 
1, 1864, 13 Stat. 339; the Act of July 23, 1866, 14 Stat. 210; the Act of July 
25, 1866, 14 STAT. 236; and the Act of July 26, 1866, 14 Strat. 289; to Missouri 
and Arkansas by the Act of July 4, 1866, 14 Strat. 83; to California by the Act 
of July 13, 1866, 14 Strat. 94; and the Act of Mar. 2, 1867, 14 Srat. 548; to 
Oregon by the Act of May 4, 1870, 16 Srat. 94. See Sanborn, “ Congressional 
Grants of Land in Aid of Railways,” 2 Univ. or Wis. BULL., No. 3. 

8 See Charles K. Burdick, “ Federal Aid Legislation,” 8 Corn. L. Q. 324, 326. 
The Morrill Act of 1862 —‘“ An Act donating Public Lands to the several States 
and Territories which may provide Colleges for the Benefit of Agriculture and the 
Mechanic Arts ” (12 Stat. 503) — had been vetoed by President Buchanan in 1850. 
The veto message illustrates the feeling of opposition to extension of federal power: 
“The Constitution is a grant to Congress of a few enumerated but most im- 
portant powers, relating chiefly to war, peace, foreign and domestic commerce, 
negotiation, and other subjects which can be best or alone exercised beneficially 
by the common Government. All other powers are reserved to the States and 
to the people. For the efficient and harmonious working of both, it is necessary 
that their several spheres of action should be kept distinct from each other. 
This alone can prevent conflict and mutual injury.” 5 RicHARDSON, MESSAGES AND 
PAPERS OF THE PRESIDENTS, 545. Similar enactments prevailed in the years 
that followed. See Act of Mar. 30, 1867, 15 Srat. 13; Act of July 4, 1866, 14 
Stat. 85. See STEPHENSON, Potiricat History oF THE PusBLic LANDs, c. 15. 

® Legislation from 1862 to 1875 reflects the increased commercial activity of 
the country and the promotion of various aspects of foreign and domestic com- 
merce by the government. The Homestead Act of May 20, 1862 (12 Srat. 
392, amended by Act of Mar. 21, 1864, 13 Stat. 35) was followed by the Act 
of June 21, 1866, 14 Stat. 66, permitting homestead settlement of the public 
domain in Mississippi, Louisiana, Arkansas, Alabama, and Florida. Appropriations 
totalling $70,000 were made to insure the safety of emigrants on the overland 
routes to the West. See Act of Feb. 7, 1863, 12 Stat. 642; Act of Mar. 3, 1864, 
13 Stat. 14. See Treat, Nationat Lanp System, passim. By the Act of May 
17, 1864, 13 Stat. 76, the postal money order system was established. By the 
Act of May 28, 1864, 13 Strat. 93, the Post Office was authorized to establish 
direct mail communications with Brazil by means of a monthly line of first-class 
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written into the Federal Constitution. The Nation, distinct from 
the States, became a fermenting, permeating conception.’° 

The history of the federal courts is woven into the history of 
the times. The factors in our national life which came in with 
reconstruction are the same factors which increased the business 
of the federal courts, enlarged their jurisdiction, modified and 
expanded their structure. The problems, to be sure, are the re- 
curring problems which began with the First Judiciary Act and 
are active today; they are the enduring problems of the relation 
of States to Nation. But their incidence and intensity have 
varied, as they are bound to vary at different epochs. For law 


American steamships. By the Act of Feb. 17, 1865, 13 Stat. 430, the establish- 
ment of a mail steamship service between the United States and China was 
authorized. By the Act of Mar. 2, 1867, 14 Strat. 543, provision was made for 
the establishment of an ocean mail steamship service between the United States 
and the Hawaiian Islands. The federal government lent extensive aid to the 
construction of harbor and ship canals between Lake Superior and Lake Huron. 
See Act of Mar. 3, 1865, 13 Stat. 519, as supplemented by thé Act of July 3, 
1866, 14 Stat. 81; Res. of Mar. 2, 1871, 16 SraT. 599; and the Act of Mar. 27, 
1872, 17 STAT. 44. By the Act of May 5, 1866, 14 Star. 44, exclusive privileges for 
fourteen years were granted to the International Ocean Telegraph Company to lay 
cables between the United States and Cuba, the Bahamas, and islands of the West 
Indies. By the Act of Mar. 29, 1867, 15 Srar. 10, privileges for twenty years were 
granted to the American Atlantic Cable Telegraph Company to construct a sub- 
marine cable to Europe. The Act of July 4, 1864, 13 Stat. 385, provided substan- 
tial encouragement to immigration. By the Act of May 10, 1872, 17 Star. 91, as 
amended by the Act of Feb. 18, 1873, 17 Strat. 465, the development of the 
mining resources of the West was promoted. Similar encouragement was af- 
forded the growth of timber on the western prairies by the Act of Mar. 3, 1873, 
17 STAT. 605. / 

10 “ A number of things conspired to introduce a new economic and social 
order into American life in the sixties and the seventies. The high war tariffs 
caused men of capital to invest their money in manufacturing; and government 
contracts for war supplies gave impetus to this development. The state and na- 
tional governments embarked on a policy of making vast grants of land and 
credit to railroad enterprises, thus laying the foundations for the modern era 
of railway development. The passage of the free homestead law of 1862 caused 
a rush of population toward the West, a movement that was vastly stimulated 
by the opening up of the less accessible regions by the railroads. These various 
factors reacted upon each other. ... The unprecedented activity along all lines 
of economic endeavor imposed fresh demands upon American inventive genius 
to which it responded with countless new appliances and machines for farm and 
factory.” ScHLESINGER, NEw VIEWPOINTS IN AMERICAN History, 248. See 
Bearp, ConTEMPORARY AMERICAN History, 28; Emery, Economic Dervetop- 
MENT OF THE UniTep States (7 CamBRIDGE Mopern History Serigs), c. 22, 
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and courts are instruments of adjustment, and the compromises 
by which the general problems of federalism are successively met 
determine the contemporaneous structure of the federal courts 
and the range of their authority. ? 

The judicial statistics tell a deal of the tale. In 1850 two 
hundred and fifty-three cases were pending before the Supreme 
Court;** in 1860 they had increased only to three hundred and 
ten;*? within the next decade they more than doubled. The 
Court began its 1870 Term with six hundred and thirty-six cases 
on its docket.** This number nearly doubled within ten years. 
The October Term of 1880 begins with twelve hundred and 
twelve cases;** the number steadily mounts in the years follow- 
ing, reaching a total of eighteen hundred and sixteen cases at the 
beginning of the October Term, 1890." But the inflow of Su- 
preme Court cases, we have seen, is conditioned by the volume 
of litigation in the lower courts. And so we find an enormous 
increase in the business of the district and the circuit courts. In 
1873 the number of cases pending in the circuit and district courts 
was twenty-nine thousand and thirteen, of which five thousand 
one hundred and eight were bankruptcy cases.** In 1880, despite 
the fact that the repeal of the Bankruptcy Act had dried up 
that source of business, the number had increased to thirty- 
eight thousand and forty-five.” The year 1890 brings the total 
to fifty-four thousand one hundred and ninety-four.*® 

This swelling of the dockets was due to the growth of the 
country’s business, the assumption of authority over cases here- 
tofore left to state courts, the extension of the field of federal 
activity. "The great commercial development brings its share 
of litigation to the courts; booms and panics alike furnish grist 
for the courts. The vigorous stimulus of invention occasions 


11 Davis in the Senate on May 1, 1882, 13 Conc. REC. 3464. 
12 [bid. 

13 [bid. 

14 Ten of these were on the original docket. Rep. Atty. Gen. For 1881, 5. 
15 Sixteen of these were on the original docket. Rep. Atty. GEN. For 1891, iv. 
16 Rep. Atty. GEN. For 1873. These are the earliest comprehensive figures 
given in the Reports of the Attorney General. 

17 Rep. Atty. GEN. FoR 1880. 

18 Rep. Atty. GEN. FoR 1890. 
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many and complicated patent controversies..° The new sea- 
borne traffic also carries a heavy cargo of admiralty busi- 
ness.” These are items that add greatly to the work of the 
courts without any enlargement of their jurisdiction. They were 
the natural increment of the country’s growth. But the Civil 
War also marks the beginning of vast extensions of federal juris- 
diction. As part of the war legislation and limited to the period 
of the Rebellion, the Act of March 3, 1863,” permitted removal 
into the federal courts from state courts of cases brought against 
United States officials for acts committed during the Rebellion 
and justified under the authority of the President or of Congress. 
This is the first of a series of enactments providing for the re- 
moval of cases from state courts into federal courts, either when 
the defendant asserts some federal immunity or seeks relief from 
local prejudice.?* A new body of federal laws widely touched the 


19 The stimulus given to invention is illustrated by the increasing number 
of patents issued during these years. Up to 1870 the total number of patents 
issued was 120,573; from 1871 to 1911 there were 902,478. The figures by 
decades follow: 


Years Applications Received Patents Issued. 
993 
4,778 
13,333 


13,947 
26,292 


See H. R. Doc., No. 1110, 62nd Cong., 3rd Sess., App. 1, pp. 502-506. An increase 
was made in the force of the Patent Office by the Act of Mar. 29, 1867, 15 Srar. 
1o. “It was not until after 1845, however, that patent cases began to come 
before the United States Supreme Court in any number.” Warren, History or 
THE AMERICAN Bar, 458. 

20 Mr. Justice Miller in 1872 calls attention to the great increases in litiga- 
tion-—“ an increase of which very few persons have any just conception” — 
especially in admiralty cases and in bankruptcy. See Miller, “‘ Judicial Reforms,” 
2 U. S. Jurist 1. The growing commerce on the Great Lakes was also bringing 
admiralty business into circuits that theretofore had known nothing of this 
branch of litigation. See 1 Dillon (U. S. C. C.) vi. 

21 §5, 12 Stat. 756. This was amended by the Act of May 11, 1866, $§ 3, 4, 14 
Stat. 46, permitting removal after the appearance of the defendant and at any 
subsequent term of court before a jury was empanelled. By the Act of Feb. 5, 
1867, 14 STAT. 385, habeas corpus was to issue upon removal wherever the de- 
fendant was in actual custody under state process. 

22 By the Act of Mar. 7, 1864, §9, 13 Strat. 17, the provisions of the Act 
of Mar. 2, 1833, $3, 4 STAT. 633, permitting the removal of suits against United 
States officials on account of acts done under the revenue laws, were extended 
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business of the country and correspondingly affected the business 
of the courts. The National Bank Acts of the sixties brought 
before the Supreme Court many new variations and applications 


to the collection of all internal duties. By the Act of June 30, 1864, § 50, 13 
Stat. 241, the substance of the former provision as to the extension of the 
Act of 1833 to internal revenue was repealed. By the Act of July 13, 1866, § 67, 
14 STAT. 98, 171, Section 50 of the Act of 1864 was repealed and the Act of 1833 
was no longer to apply to cases arising under the internal revenue provisions of 
the Act of 1864. Insurance Co. v. Ritchie, 5 Wall. (U. S.) 541 (1866); City of 
Philadelphia v. Collector, 5 Wall. (U. S.) 720 (1866). However, Section 67 of 
the Act of 1866 permitted the removal of cases arising from the internal revenue 
laws against United States officials, so that the effect of this extraordinary series 
of legislative enactments was to deprive the circuit courts of jurisdiction of cases 
originally commenced in those courts against revenue officials under the internal 
revenue laws, unless the parties were citizens of different states, but in a similar 
case removed from a state court, on petition of the defendant, the circuit court 
had jurisdiction irrespective of the citizenship of the parties. The Assessors v. 
Osbornes, 9 Wall. (U. S.) 567 (1869). 

By the Act of April 9, 1866, §3, 14 Stat. 27, the removal of cases arising 
under the Civil Rights Act was permitted. 

The Act of July 27, 1866, 14 Star. 306, introduced the now well-known “ sep- 
arable controversy ” provision, permitting removal in cases where $500 was 
involved and where suit was brought against a citizen of the same state together 
with a citizen of another state or an alien. If it appeared to the court that 
there could be a final determination of the controversy, so far as it concerned 
the defendants of diverse citizenship, without the presence of the other defend- 
ants, the suit could be removed as to them. 

By the Act of Mar. 2, 1867, 14 Strat. 558, removal was permitted in con- 
troversies where diversity of citizenship existed and $500 was involved, upon 
the petition of either plaintiff or defendant, by the filing of an affidavit as to 
the existence of prejudice or local influence in the state court. 

By the Act of July 27, 1868, 15 Stat. 227, suits against all corporations, 
other than banking corporations, organized under a law of the United States, 
for any liability of such a corporation or of its members, could be removed from 
the state courts. 

By the Act of Jan. 22, 1869, 15 STAT. 267, removal was permitted as to all 
suits brought against common carriers for loss or damage to goods through the 
hostilities of the Civil War. ‘ 

By the Act of May 31, 1870, §18, 16 Stat. 144, the removal provisions 
of the Civil Rights Act of 1866 were extended to offenses under the former Act 
—the Force Bill. 

By the Act of Feb. 28, 1871, § 16, 16 Stat. 438, prosecutions to prevent racial 
discrimination in voting could be removed from the state courts. This was re- 
pealed by the Act of Feb. 8, £894, 28 Srat. 36. 

By the Act of Mar. 30, 1872, 17 Strat. 44, prosecutions by aliens against 
United States officials, who were not residents of the states in which the suits 
were brought, could be removed from the state courts into the circuit courts 
for the districts involved. 

By the Act of Mar. 3, 1875, §8, 18 Srat. 401, the removal provisions of 
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of McCulloch v. Maryland.** For a decade, the Bankruptcy Act 
of 1867 ** added considerably to the business of the district courts 
and the Supreme Court. War claims against the government led 
to the establishment of the modern Court of Claims.*° Soon ap- 
peals from the Court of Claims began to swell the Supreme Court 
docket.*® Finally, the political issues of the War begot legisla- 
tion that for a time flooded the lower courts, and constitutional 
amendments that to this day are among the main sources of 
the Supreme Court’s business.” In the Southern federal courts, 


the Act of 1866 were made applicable to suits against any officer of either house 
of Congress acting under its authority. 

The Act of Mar. 3, 1875, § 2, 18 Stat. 470, summed up the separate pro- 
visions for removal, and attempted to make the jurisdiction of the federal courts 
in the original instance analogous to their jurisdiction upon removal from the 
state courts. 

23 See 3 WARREN, THE SUPREME Court IN States History, 136, n. 3. 

24 Act of Mar. 2, 1867, 14 Stat. 517. This was repealed to take effect on 
Sept. 1, 1878. Act of June 7, 1878, 20 Stat. 99. The pressure on the district judges 
of this bankruptcy jurisdiction was very marked. See 1 Bond (U. S. C. C.) iv; 
Mr. Justice Miller, “ Judicial Reforms,” 2 U. S. Jurist, 1. 

25 By the Act of Feb. 24, 1855, 10 Stat. 612, the Court of Claims was 
established to investigate claims against the government, report its findings and 
opinions to Congress, and, in case Congress approved the claim, to prepare a bill 
for its payment. By the Act of Mar. 3, 1863, 12 Stat. 765, the court was 
authorized to render judgment on those claims subject to an estimate by the 
Secretary of the Treasury of the amount required to pay for judgment. An 
appeal lay from the judgment of the Court of Claims to the Supreme Court. 
This provision was held unconstitutional in Gordon v. United States, 2 Wall. 
(U. S.) 561 (1864), s. c. 117 U. S. 697 (1885), whereupon Congress repealed 
that portion of the statute authorizing the Secretary of the Treasury to revise 
the judgment. Act of Mar. 17, 1866, 14 Strat. 9; and see Act of June 25, 1868, 15 
Stat. 75. See RicHarpson, History or Court oF CLAIMs, passim. 

26 Rules for appeals from the Court of Claims were promulgated by the 
Supreme Court in the 1866 Term. See 3 Wall. (U. S.) vii—viii. The first case 
to reach the Supreme Court upon appeal was De. Groot v. United States, 5 
Wall. (U. S.) 419 (1866). In 1871 the appeals upon the Supreme Court docket 
from the Court of Claims numbered twenty-two. See Rep. Atry. GEN. For 1871, 
3. The original jurisdiction of the Court of Claims as well as the appellate 
jurisdiction of the Supreme Court was limited by the decision in United States 
v. Alire, 6 Wall. (U. S.) 573 (1867), denying the court the power to render a 
judgment other than one for money. See also United States v. Jones, 131 U. S. 
1 (1889). 

27 William M. Evarts in his “ Eulogy on Chief Justice Chase” refers to the 
“crowd of causes bred by the Civil War, which pressed the court with novel 
embarrassments, and loaded it with unprecedented labors.” 3 Evarts, ARGU- 
MENTS AND SPEECHES, 59, 82. 
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prosecutions under the Force Bills broke of their own weight;** 
the Slaughter-House Cases ®® introduced a steady torrent of cases 
under the Fourteenth Amendment.” 

Thus, from many sources flowed new and deeper streams of 
business to the federal courts. All of them were powerfully 
reinforced by the Removal Act of 1875. From 1789 down to 
the Civil War the lower federal courts were, in the main, de- 
signed as protection to citizens litigating outside of their own 
states and thereby exposed to the threatened prejudice of un- 
friendly tribunals. Barring admiralty jurisdiction, the federal 
courts were subsidiary courts. The Act of 1875 marks a revolu- 
tion in their function. Sensitiveness to “ States-Rights ”, fear of 
rivalry with state courts and respect for state sentiment «were 
swept aside by the great impulse of national feeling born of the 
Civil War. Nationalism was triumphant; in national adminis- 
tration was sought its vindication. The new exertions of federal 
power were no longer trusted to the enforcement of state agencies. 
Slavery in the South had furnished a dramatic exposition of sub- 
ordination of national interests to state authority. The clash of 


28 The Federal Enforcement Act of 1870 opened “the door to a torrent of 
litigation.” Conc. GLoBE, 41st Cong., 2nd Sess., 36-56. Two more acts followed 
in the next year: Act of Feb. 28, 1871, 16 Stat. 433; Act of April 20, 1871, 17 
Stat. 13. The busy years for the federal courts were 1871 to 1875. “The 
very extent of the litigation under the enforcement acts soon overtaxed the 
capacity of the twenty-four district courts in the South.” See William H. Davis, 
“The Federal Enforcement Acts,” Essay IX, CotumsBia Stupies IN SOUTHERN 
History AND Porirics, 225. 

29 16 Wall. (U. S.) 36 (1872). 

30 The Supreme Court itself called attention to the increasing tendency of 
counsel to raise questions under the Fourteenth Amendment in order to seek 
review by the Court. “In fact, it would seem, from the character of many of 
the cases before us, and the arguments made in them, that the clause under con- 
sideration is looked upon as a means of bringing to the test of the decision of 
this court the abstract opinions of every unsuccessful litigant in a State court 
of the justice of the decision against him, and of the merits of the legislation 
on which such a decision may be founded.” Davidson v. New Orleans, 96 U. S. 
97, 104 (1877). “It is hardly necessary to say, that the hardship, impolicy, or 
injustice of State laws is not necessarily an objection to their constitutional 
validity; and that the remedy for evils of that character is to be sought from 
State legislatures. Our jurisdiction cannot be invoked unless some right claimed 
under the Constitution, laws, or treaties of the United States is invaded. 
This court is not a harbor where refuge can be found from every act of ill- 
advised and oppressive State legislation.” Missouri Pac. Ry. Co. v. Humes, 115 
U. S. 512, 520 (1885). 
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economic interests in the North, the risks to which absentee cap- 
ital was exposed in the state legislation of the Granger Move- 
ment,*' furnished new occasions for federal protection against 
adverse state action. 

In the Act of March 3, 1875, Congress gave the federal courts 
the whole sweep of power which had lain dormant in the Constitu- 
tion since 1789. These courts ceased to be restricted tribunals of 
fair dealing between citizens of different states and became the 
primary and powerful reliances for vindicating every right given 
by the Constitution, the laws, and treaties of the United States. 
Thereafter, any suit asserting such a right could be begun in 
the federal courts; any such action begun in a state court could 
be removed to the federal courts for disposition.** The old 
jurisdiction in cases of diverse citizenship was retained. It had 
been enormously extended in practice through the developing 
doctrine of corporate citizenship,** as well as by legislation prior 
to 1875. To the increasing volume of litigation due to diversity 
of citizenship, the Act of 1875 opened wide a flood of totally 
new business for the federal courts. This development in the 
federal judiciary, which in the retrospect seems revolutionary, 


received hardly a contemporary comment.** 


81 The Granger Movement, beginning in the early seventies, reveals the rest- 
lessness of the West against constitutional restraints and the growing unwilling- 
ness of absentee capital to rely upon state courts for the vindication of 
constitutional rights. “The corporations uniformly fell back on their constitu- 
tional guaranties. ... In Illinois the corporations sought shelter behind the 
Constitution of the United States and the decision in the Dartmouth College 
Case.” C. F. Adams, Jr., “The Granger Movement,” 120 N. Am. Rev. 305, 
413. See Buck, THe Grancer MoveMENT, passim. See also Matt H. Carpenter 
in the Senate on June 15, 1874, 2 Conc. REC. 4986. 

82 Act of Mar. 3, 1875, 18 Stat. 470. 

38 The growth of the fiction as to the citizenship of a corporation from a 
mere presumption in the early days of Bank of United States v. Deveaux, 5 
Cranch (U. S.) 61 (1809) to a substantive doctrine of our constitutional law, 
occurred chiefly during these years of commercial expansion. See HENDERSON, 
POSITION OF FoREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law, c. 5. 
See also A. H. Garland in the Senate on May 5, 1882, 13 Conc. REC. 3637. 

84 Contemporary legal periodicals disclose no material either before or after 
the enactment of this legislation. Histories of the period are equally barren. The 
view that the Act of 1875 was one aspect of a wide general trend of federal legis- 
lation is supported by an anonymous writer in the year of its passage, who ex- 
plains it as the culmination of a movement which began with the removal legis- 
lation of 1864 to strengthen the Federal Government against the states. His 
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The Act has an interesting legislative history, although it 
evoked little debate on the floor of Congress, save as to its de- 
tails. In its original form the Act applied only to controversies 
involving diversity of citizenship and not to substantive federal 
rights. In the Case of the Sewing Machine Companies ** the 
Supreme Court, in 1874, had held that the Removal Act of 
1867 *° was declaratory of the traditional doctrine that the fed- 
eral courts can assume jurisdiction only when there is no identity 
of citizenship between any of the plaintiffs and any of the de- 


is a voice of protest against the extension of federal jurisdiction and the wisdom 
of the Act of 1875. See A. L., “Our Federal Judiciary,” 2 Cent. L. J. 551. 
Judge Dillon in 1881 reviews the steady increase in federal jurisdiction: “The 
history of the Federal jurisdiction is one of constant growth; slow, indeed, 
during the first half-century and more, but very rapid within the last few 
years. From various causes, which we need not stop to trace, the small tide 
of litigation that formerly flowed in Federal channels has swollen into a mighty 
stream. Certain it is that of late years the importance of the Federal courts 
has rapidly increased, and that much, perhaps most, of the great litigations of 
the country is now conducted in them.” Dimton, ReMovaL or Causes, 4 ed., 3. 
Judge Cooley attributed this increase partly to the desire of politicians to 
increase the number of judicial offices whose appointment would thus come 
under their control. See Coorey, MiIcHIGAN, 361-362. 

35 78 Wall. (U. S.) 553 (1873). Another important case in which the Su- 
preme Court limited the scope of its jurisdiction was decided during the same 
term of court. Murdock v. City of Memphis, 20 Wall. (U. S.) 590 (1874). 
By the Act of Feb. 5, 1867, $2, 14 Strat. 385, Section 25 of the Judiciary 
Act of Sept. 24, 1789, 1 Strat. 85, was reénacted with the omission of the 
clause restricting the examination by the Supreme Court of a state court’s find- 
ings to errors involving a federal right. Interpreting this omission as a repeal 
of the original clause obviously would have increased enormously the jurisdiction 
oi the Supreme Court. That such was the intention of Congress seemed 
arguable in view of the general tendency of the period to extend the scope of 
the national judiciary. The realization of the importance of the issues at stake 
led the court to call for a re-argument. Former Justice Curtis, at the 
request of the Court, filed a brief as amicus curiae, in which he argued that 
it was the intention of Congress to repeal the original clause in the Judiciary 
Act and that such a construction was constitutional. See Curtis, JURISDICTION 
oF THE Unirep States Courts, 54. The re-argument occurred on April 2 and 
3, 1873, and the case was decided on Jan. 11, 1874. While it was pending, 
Carpenter of the Senate Judiciary Committee, on Dec. 9, 1873, moved a resolu- 
tion that the Judiciary Committee be instructed to inquire whether the Act of 
1867 did repeal the twenty-fifth section. The resolution was agreed to, but 
no report was made. 2 Conc. Rec. 103. Mr. Justice Miller, speaking for the 
Court, held that no such repeal had been intended. Three justices, Swayne, 
Clifford, and Bradley, dissented, and Chief Justice Waite took no part in the 
decision. 

86 Act of Mar. 2, 1867, 14 SraT. 558. 
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fendants to a litigation. This result was reached despite im- 
portant changes in the phraseology of the earlier removal Acts, 
and over the dissent of two such powerful members of the Court 
as Justices Miller and Bradley. The decision was promptly fol- 
lowed by a bill, reported from the House Judiciary Committee 
by Chairman Poland, which sought specifically to write into law 
what the Supreme Court did not find in the Act of 1867.*" This 
provision formed Section 1 of the bill; ** Section 2 dealt with 
minor changes of procedure upon removal. Ebenezer Rock- 
wood Hoar had been the successful counsel in the Sewing Ma- 
chine Case, having urged constitutional difficulties against the 
claim that the Act of 1867 gave the federal courts jurisdiction 
whenever two opposing parties to a litigation (regardless of other 
parties to the same litigation) were of diverse citizenship. It so 
happened that Poland’s bill was introduced during Judge Hoar’s 
only term of membership in the House.*® Accordingly we find 
him repeating on the floor of the House the constitutional argu- 
ments which he had urged before the Supreme Court. To his 
mind constitutionality and policy alike admonished against the 
transfer of jurisdiction from state to federal courts which was 
proposed by Poland’s bill: 


“T cannot be in favor of extending all over this country a system 
which takes from State tribunals and from State domination what 
properly belongs to it, for the purpose of remedying what I hope is to 
be a temporary evil. We are in danger always of sacrificing great 
principles of government, of violating the lines which are drawn be- 


87 2 Conc. Rec. 4301 (May 27, 1874). It is of interest to note that Poland, 
scarcely a month before, had been winning counsel in a case where the Supreme 
Court again affirmed the construction that it had placed upon the Act of 1867 
in the Sewing Machine Companies Case, Knapp v. Railroad Co., 20 Wall. (U. S.) 
117 (1873). 

88 The bill is to be found in full in 2 Conc. Rec. 4300. The first section is 
best described in the words of Poland: “ The first section . . . changes the law in 
this: under the old judiciary act if a suit was brought against a defendant who 
resided in the State and another defendant who resided out of the State, the 
defendant who lived out of the State had no right to remove the cause from 
the State court into the circuit court. The substance of this section, the change 
that it would make in the existing law if passed, is this: that it authorizes the 
defendant who resides out of the State where the suit is brought to remove 
the case into the courts of the United States, although there may be another 
defendant who lives in the State.” 2 Conc. REC. 4301. 

39 Poland, in introducing the bill into the House, intimated that Hoar was 
of the opinion that the bill was unconstitutional. See ibid. 4302. 
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tween State and national authority by reason of some temporary and 
particular exigency.” *° 


On motion of Eldredge of Wisconsin, who for a decade was 
an alert opponent of the enlargement of federal judicial power, 
the first section of the bill was struck out ** and the bill left the 
House merely as minor amendments to the procedure governing 
removal proceedings.** In the Senate, Matthew H. Carpenter, 
on behalf of the Judiciary Committee, proposed as a substitute 
for the House Bill the Act of 1875 in its present form, altered 
only in details as it went through the legislative mill.** These 
details alone aroused discussion.** Carpenter’s bill passed the 
Senate the day of its introduction by a vote of thirty-three to 
twenty-two.** At the next session came conferences ** result- 
ing in capitulation by the House,*’ final passage by Congress,** 
and approval by the President on March 3, 1875.” 


40 Ibid. 4303. 

41 Ibid. 4302, 4304. McCrary of Iowa also objected to the bill on the ground 
that the federal judges were already swamped with litigation. IJbid. 4303. 

42 Thid. 4304. 

43 On June 15, 1874, the bill was reported from committee. It is found in 
full in 2 Conc. Rec. 4979. Carpenter, in reply to an attack by Bayard of 
Delaware, reflects the persistence of Story’s dictum in Martin v. Hunter’s 
Lessee, 1 Wheat. (U. S.) 304, 328 (1816), arguing that the First Judiciary Act 
of 1789, in failing to give the full scope of judicial power granted by the Con- 
stitution to the lower federal courts, was “ substantially in contravention of the 
Constitution.” Ibid. 4986. 

44 Thurman of Ohio made a motion to strike out the eleventh section of 
the bill that authorized service of process upon agents of corporations or other 
persons doing business within a state. Ibid. 4980. This motion, supported by 
Bayard of Delaware, was vigorously opposed by Conkling. Merrimon of North 
Carolina agreed that the’ section should be retained and that it was valid as 
applied to corporations, but he moved to strike out the words “or other per- 
son” on the ground that the section was invalid as applied to agents of ordinary 
persons. Ibid. 4982. Cf. Flexner v. Farson, 248 U. S. 289 (1919). Merrimon’s 
motion was lost. 

45 Tbid. 4987. 

46 The House disagreed to the Senate amendments and proposed a con- 
ference. Poland, Tremain, and Eldredge were named as managers on the part 
of the House. House Journat, 43°Cong., 2nd Sess., Ser. No. 1633, p. 611. The 
Senate, on Mar. 1, 1875, voted to adhere to its amendments but agreed to the 
proposed conference, naming Carpenter, Conkling, and Thurman as its man- 
agers. SEN. JOURNAL, 43 Cong., 2nd Sess., Ser. No. 1628, p..372. 

47 The House, in the main, agreed to the Senate amendments. Certain other 
amendments were made in conference. House JourNAL, supra, p. 647. 

48 3 Conc. REc. 2168, 2240. _ 49 Ibid. 2275. 
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Congress thus vastly extended the domain of the federal courts. 
The Supreme Court still further widened this domain by the 
construction it placed upon the legislation. In the Pacific Rail- 
road Removal Cases,” the court held that, inasmuch as a federal 
charter of incorporation is a “law of the United States,” every 
litigation, irrespective of its nature, brought by or against a fed- 
erally chartered corporation is a suit arising under the “ laws of 
the United States.” Soon negligence suits against the Pacific 
railroads and like litigation cluttered the federal courts and 
aroused strong local animosities.” 

These various forces, by successive steps, brought about a vast 
expansion in the business of the federal courts. Because of the 
tasks which have been entrusted to it during the last fifty years, 
the federal judiciary has exercised an influence which makes it a 
far more pervasive institution in the life of our country than 
it was during the first hundred years. 


2 


The wholesale expansion of their old business and the vast in- 
crement of power which came with it found the federal courts 
wholly ill-equipped, as we have seen, to discharge adequately even 
their pre-Civil War business. The new tasks could not be ab- 
sorbed by the old machinery and familiar evils became accentu- 
ated. The Supreme Court docket became a record of arrears. 
Justices could not attend circuit; circuit work lapsed more and 
more into the unrestrained power of a single district judge; 
new states were added to the old circuit system. The long 
cycle of grievances and remedies to meet them, which we have 
traced from 1789 down to the Civil War, again starts its dreary 


round. The period between 1865 and 1891 spans the struggle 


50 15 U. S. 1 (1885). 

51 3 WARREN, THE SuPREME Court In UnirTep States History, 407-408. 

52 By the Act of July 15, 1862, 12 Strat. 576, the district courts of Texas, 
Florida, Wisconsin, Minnesota, Iowa and Kansas were deprived of their circuit 
jurisdiction; the circuits were again reorganized, and these states absorbed into 
the circuit system. By the Act of Feb. 27, 1865, 13 Strat. 440, Nevada was 
added to the Tenth Circuit. By the Act of July 23, 1866, 14 Stat. 209, the 
circuits were again reorganized and reduced to nine. By the Act of Mar. 25, 
1867. 15 Stat. 5, Nebraska was added to the Eighth Circuit. 
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for the elimination of the circuit duties of the Justices and the 
establishment of an intermediate appellate tribunal to relieve the 
country from injustices due to inadequate judicial resources. 
Again it became manifest that the federal judiciary articulates 
as an entirety. The efficacy of the Supreme Court was seen to 
depend upon the distribution of federal judicial power and the 
system of courts devised for its exercise. A drastic reorganiza- 
tion of the whole judicial structure had thus become imperative. 

Direct relief of the Supreme Court was the focal point of 
Congressional discussion. Every one agreed that the labors of 
the Justices must be lightened. As early as 1848 the suggestion 
of an intermediate appellate court had emerged. Again in 
1854 Douglas sponsored the idea as part of a comprehensive 
scheme for judicial reorganization.** ‘These proposals were pre- 
mature. But the overwhelming demands of the post-war period 
brought the plan to the forefront of discussion. On motion of 
Lyman Trumbull, then chairman of the Judiciary Committee, 


53 Bowlin of Missouri, upon the introduction of a bill by Ingersoll of 
Missouri, from the House Judiciary Committee, contemplating relief of the 
Supreme Court Justices from circuit- duty for two years, moved a substitute 
bill on Feb. 29, 1848, that gave the district courts the same jurisdiction as the 
circuit courts and provided for an intermediate court of appeals consisting of 
the district judges and one member of the Supreme Court. See 18 Conc. Grose, 
398-399. 

54 On April 17, 1854, the Senate Judiciary Committee, through Senator 
Butler, reported a bill based upon the report of Attorney General Cushing. See 
33 Conc. GLOBE, 924. See, supra, Part I, note 178, “The Period Prior to the 
Civil War,” 38 Harv. L. Rev. 1005, 1057. On May 18, 1854, Senator Douglas 
offered a bill providing for an intermediate court of appeals as a substitute to the 
Senate bill. 33 Conc. Giosr, 1210. Douglas’ bill continued the existing district 
courts but conferred on them all the jurisdiction and powers then possessed by 
the circuit courts. The district judges were to assemble once a year, and, with 
one Justice of the Supreme Court presiding, were to hear all the appeals from 
the several district courts within the circuit. “If all the district judges in a 
circuit could come together once a year to review their own decisions, it would 
tend to bring about uniformity of thought and uniformity of practice within 
those districts. To secure this object, my substitute provides that the Court 
of Appeals in each circuit shall prescribe the rules of practice for the District 
Courts within the circuit. You thus infuse uniformity into all the District 
Courts within the same circuit, acting under the same rules, and the conse- 
quence would be that very few appeals would be taken from the Court of 
Appeals to the Supreme Court of the United States.” SHeaHAN, LIFE OF 
StepHen A. Dovuctas, 279. (The bill was rejected by the Senate by a vote 
of 26 to 19.) 
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the Senate on April 4, 1864,°° called upon the Secretary of the 
Interior *° to report the volume of business in the district and 
circuit courts as of January 1, 1864. The Secretary’s figures 
proved what every one knew, but they served to stimulate legis- 
lative activity.°’ Lyman Trumbull himself started the ball roll- 
ing by a bill which coalesced the district and the circuit courts 
into a single court of first instance and established nine inter- 
mediate courts of appeals with final jurisdiction in a large class 
of cases. Trumbull did not expect immediate action on his 
bill. “I desire to say that I introduce it with the view of 
bringing the subject before the Senate and the country... . 
The amount of business accumulating in the Supreme Court 
amounts almost to a denial of justice, and some legislation is 
necessary, and will become more necessary as the business ac- 
cumulates in that court, to relieve it.”°* Other plans came be- 
fore Congress * but, as Trumbull wisely foresaw, the subject 
had only reached the discussion stage. 

In the next Congress, Senator Ira Harris of New York renewed 
Trumbull’s proposal.®°° His bill, very similar to the Douglas 
Bill, fused the circuit and district courts, and provided for inter- 


mediate appellate ‘courts for each circuit, consisting of the 
Circuit Justice and the district judges, any three of whom were 


55 SEN. JOURNAL, 38th Cong., rst Sess., Ser. No. 1175, p. 296. 

56 By the Act of Mar. 3, 1849, $4, 9 Strat. 395, the Department of the In- 
terior was given a supervisory power over the accounts of marshals, clerks, and 
other officers of the courts of the United States, and thus was the medium of 
communication with the clerks of these courts. These powers had been trans- 
ferred to the Interior Department from the Treasury Department. See Act of 
May 18, 1842, 5 Stat. 483. With the establishment of the Department of 
Justice, the powers were lodged with the Attorney General. See Act of June 
22, 1870, § 15, 16 Stat. 164; U. S. Rev. Srat. § 368. 

57 The report showed 11,930 cases pending in the circuit and district courts 
and 1040 cases in the territorial courts. From many districts no returns were 
made. See Sen. Ex. Doc., No. 1, 38th Cong., 2nd Sess., Ser. No. 1209. The 
report was submitted to the Senate on Dec. 8, 1864. Conc. Grose, 38th Cong., 
2nd Sess., 8. 

58 Conc. Grose, 38th Cong., 2nd Sess., 292 (Jan. 17, 1865). 

59 A bill to amend the judicial system was introduced by Henderson of Mis- 
souri on Feb. 20, 1865, but on Mar. 3, 1865, the Judiciary Committee asked 
to be discharged from further consideration of the subject. Conc. Grose, 38th 
Cong., 2nd Sess., 915, 1338. In the House, a similar bill was introduced by 
Wilson of Iowa on Jan. 16, 1865. Ibid. 275. 

60 Conc. Grose, 39th Cong., rst Sess., 2 (Dec. 4, 1865). 
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to constitute a quorum. An appeal lay from the courts of appeals 
to the Supreme Court only on questions of law where more 
than $10,000 was involved, or when the adjudication concerned 
the Constitution, a treaty, or a revenue law of the United 
States. Important questions could also be certified to the Su- 
preme Court from the courts of appeals.** The bill was reported 
out of the committee on March 16, 1866, and debated for three 
days. All the speakers agreed that the docket of the Supreme 
Court was congested.** Senator George H. Williams of Oregon 
(afterwards named by Grant as Chief Justice only to be rejected 
by the Senate) dwelt on the necessity of reorganizing the federal 
judiciary in order to cope with the flow of litigation inevitably 
arising out of the War.® The opposition urged that the estab- 
lishment of nine courts of appeal would produce a conflict of de- 
cision in cases where their jurisdiction was final.®* But the bill 
prevailed by a vote of twenty-three to six, on April 4, 1866." 
The House did not even consider the measure. No relief came 
until 1869. On the contrary, for a time the Supreme Court had 
to pay part of the price of the bitterness of Congress towards 
Andrew Johnson by reduction of its membership. Fear. of 
Johnson appointees led Congress to provide that no vacancy on 
the Court should be filled “ until the number of associate justices 
shall be reduced to six.” * From July 5, 1867, to February 18, 
1870, after the death of Wayne, it was a Court of eight. 

This animosity between the President and Congress was un- 
doubtedly a potent factor in postponing judicial reorganization. 
Relief for the Supreme Court foreshadowed the appointment of 
additional judges for‘inferior courts, and Congress was unwilling 
to place this patronage in Johnson’s hands. Moreover Con- 


61 The bill will be found, section by section, in Conc. Giose, 39th Cong., 
Sess., 1712-1714. 

62 Tbid. 1436. 

63 [bid. 1711-1719 (April 2), 1738-1742 (April 3), 1762-1764 (April 4). 

64 Hendricks of Indiana called particular attention to the congestion of the 
federal courts, enforcing his plea for the bill by the remark that “ Speedy justice is 
almost as important as it is to have justice itself.” Ibid. 1738, 

65 Tbid. 1740. 

66 Ibid. 1718. See also the comment in 2 Nation, 488, 

67 Ibid. 1764. 

68 Act of July 23, 1866, § 1, 14 STAT, 209. 
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gress was none too friendly towards the Supreme Court itself. 
The Radical leaders suspected in the Court considerable hazard 
to their Reconstruction program.® Congress, as is well known, 
went so far as to withdraw a pending litigation from the Court 
by an exercise of its power to regulate the Court’s appellate 
jurisdiction.” It did so, of course, to avoid judicial questioning 
of the Reconstruction legislation involved in the McCardle case.” 
These factors of political hostility, together with customary in- 
ertia toward legislation for judicial organization, combined to 
delay measures of reform, the necessity for which everyone 
conceded. 

With the doom of Johnson and the advent of Grant, the forces 
of active opposition to judicial reorganization were dissipated 
and mounting arrears overcame legislative inertia. Toward the 
end of the Johnson régime, Trumbull again introduced a pro- 
posal for court relief.**° He no longer pressed for intermedi- 
ate appellate tribunals. The failure of the Harris Bill evidently 
convinced him of what subsequent history confirmed, namely, 
that the creation of intermediate courts of appeal was still too 
sudden a wrench from the past. Habit and sentiment engendered 
by a system in force since 1789 are not readily displaced by a rec- 
ognition of changing circumstances which demand change of 
institutions. To Trumbull it seemed possible both to ease the 
circuit work of the Justices without any radical changes, and to 
meet the growing complaints that circuit courts were largely pre- 
sided over by single district judges. A new panel of nine circuit 


69 See 3 WARREN, op. cit. c. 30. The radical opposition to the Court, en- 
gendered by the fear that the Reconstruction Acts might be declared uncon- 
stitutional, also found expression in the passage of a bill by the House of 
Representatives in the month of January, 1868, by a vote of 116 to 39, requiring 
the concurrence of six Justices in holding unconstitutional a federal law. See 6 
NaTIon, 44, 82, 85, 146. The Senate, however, dropped the bill. Another 
measure proposed by Thaddeus Stevens in the House, and introduced into the 
Senate by Lyman Trumbull, forbade the Supreme Court to take jurisdiction in 
cases arising under the Reconstruction Acts, but neither house took action upon 
this proposal. See 3 WARREN, op. cit. 193. 

70 Act of Mar. 27, 1868, 15 Srat. 44. The full story of this legislation has 
been told by Mr. Warren. See 3 WARREN, Op. Cit., c. 30. 

71 Ex parte McCardle, 7 Wall. (U. S.) 506 (1868). 

72 Conc. Grose, 40th Cong., 3rd Sess., 414 (Jan. 18, 1869). The bill was 
reported from the Judiciary Committee on Feb. 3, 1869. Ibid. 813. 
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judges was his solution.” The Justices were still to go on circuit, 
but the requirement was cut down to attendance at each circuit 
court for a single term every two years. Thus we see the 
reémergence of the Federalist scheme of 1801 as modified by 
Caleb Cushing’s proposal in 1854. But the old objections against 
creating circuit judges and withdrawing the Justices from circuit 
duty or even greatly limiting their attendance still had vitality. 
Senator Edmunds of Vermont echoed the arguments which tri- 
umphed in earlier attempts to establish circuit judges. To him 
Trumbull’s compromise measure still involved an “entire 
change ” in the practical operation of the judicial system of the 
United States.* But since he recognized that something had to 
be done to relieve the dockets, he joined Henry Wilson of Mas- 
sachusetts in proposing a Supreme Court of fifteen, of whom 
seven (to be drawn by lot) were to sit in Washington and the 
rest to go on circuit."° The Wilson scheme was overwhelmingly 
defeated.”* Trumbull’s bill passed the Senate on February 23, 
1869,"° and the House on the last day of the session.” It failed 
of Johnson’s signature, we are told, by accident.” 

The new Congress met on the fourth of March, 1869,*° and 


Trumbull promptly reintroduced his bill.“ Edmunds renewed 
his opposition, joining Williams of Oregon who advocated a 
Supreme Court of eighteen, nine for the circuits and nine for 
Washington, with three shifting every year. This, he argued, 


73 The bill is printed in full in Conc. GioseE, supra, 1366. 

74 Ibid. 1366. 

75 Wilson’s suggestions were presented by Drake in the form of an amend- 
ment to the original bill. It,is to be found printed in full, ibid. 1484. 

76 By a vote of 39 to 6. Ibid. 1487. An amendment by Davis, providing for 
the retirement of judges upon reaching seventy, was defeated. Grimes’ amend- 
ment, prohibiting the removal of clerks of the circuit courts without the con- 
currence of the Supreme Court Justice assigned to the circuit, was rejected. 
Howe withdrew his amendment providing that the opinion of the presiding judge 
should prevail whenever the circuit court was divided. Ibid. 1488-1489. 

77 Ibid. 1489. 

78 Tbid. 1895. (Mar. 3, 1869.) 

79 See Henry B. Adams, “ The Session,” 108 N. Am. REv. 610, 621. 

80 By the Act of Jan. 22, 1867, 14 Stat. 378. This was repealed by the Act 
of April 20, 1871, § 30, 17 Srat. 12. 

81 Conc. GLose, 41st Cong., rst Sess. 29 (Mar. 8, 1869). It was reported 
from the Judiciary Committee on Mar. 15, and considered on Mar. 22. Ibid. 
62, 192. 


Z 
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would keep the Supreme Court from becoming isolated from the 
circuits and prevent it from turning into a “ fossilized institu- 
tion.” ** Thurman of Ohio favored a court, like the French 
Court of Cassation, of twenty-four judges with three sections, 
but thought such a scheme unconstitutional.** Conkling, on the 
other hand, thought Trumbull’s bill an ineffective improvisation, 
which would relieve the congestion neither of the Supreme Court 
nor of the lower courts, while its enactment would check 
future relief by Congress.** Conkling urged postponement in 
the hope that time would mature a scheme to fit his diagnosis of 
the real evils of the existing judicial organization. But the Sen- 
ate was bent on action and passed Trumbull’s bill.*° In the 
House the debate centered largely around a House amendment 
providing for the retirement of judges.** At least one member, 
Woodward of Pennsylvania, struck at the core of problems of 
judicial organization in admonishing the House that congestion 
of the judicial business was inevitable and bound to increase if 
the scope of the jurisdiction of the federal courts was uncritically 
extended.** The bill passed the House on March 29, 1869,* 


82. Jbid. 209. Edmunds prophesied that the effect of cutting the Supreme 
Court loose from the circuit’ courts would be to change it into a Star Chamber. 
Ibid. 214. 

88 [bid. 210. 

84 [bid. 211. 

85 Ibid. 219. Drake of Missouri had offered the Harris Bill with certain in- 
novations as an amendment to the Senate bill. Jbid. 151. This bill, drawn by 
a district judge after consultation with his associate judges, is printed in full. 
Ibid. 192. A motion to postpone the Senate bill so as to consider this and the 
other substitutes was defeated by a vote of 44 to 11. Jbid. 218. A further 
amendment by Drake to require the Supreme Court to render no decision when 
it was equally divided, but to have a rehearing when an odd number of 
Justices was present, was also rejected, 39 to 15. Ibid. 219. Sumner’s amend- 
ment for the retirement of judges at seventy was defeated. Ibid. 2109. 

86 The bill was reported from committee by Bingham of Ohio on Mar. 20, 
with amendments providing for the retirement of judges when seventy, and for 
their forced retirement when they were incompetent to discharge their duties. 
Ibid. 337. Kerr of Indiana moved in vain to increase the age of retirement 
from seventy to seventy-five. Ibid. 344. 

87 Tbid. 330. 

88 By a vote of 90 to 53. Ibid. 345. Poland’s amendment to prevent a 
Supreme Court Justice from sitting on his own case upon appeal was defeated. 
Ibid. 344. 
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and, after an extended wrangle between the two houses over the 
provision for the retirement of judges,*® became law on April 
10, 1869.” 

The Act of 1869 accomplished as little as Conkling had proph- 
esied. It did not help the Supreme Court to keep up with its 
business, nor did it materially help at nisi prius. In 1872 Mr. 
Justice Miller began to stir up opinion for the relief of his over- 
burdened Court.» Whatever time was saved from curtailed cir- 
cuit work was more than absorbed by the increasing volume of 
business which came to the Supreme Court. War litigation, 
bankruptcy, admiralty patents, appeals from the District of 
Columbia and the territories, all combined to put the Supreme 
Court two years in arrears. By way of relief Miller suggested 
not increase in personnel but limitations upon jurisdiction. Re- 
stricted review from the courts of the District of Columbia and 
the territories, review in admiralty and equity not on facts but 
on matters of law, review in no case involving less than $5,000 
but permitting certification of difficult questions of law from all 
courts — these were the Miller proposals. He aroused the dis- 
cussion * at which he aimed, but provoked opposition to his 


scheme. The chief attack was against the $5,000 limit. The 


89 The bill, as amended by the House, was reported from the Senate Judiciary 
Committee on April 7, 1869. This permitted the retirement of judges upon full 
salary, but, as distinguished from the House bill, required judges upon such 
retirement to resign their offices, and thus sought to prevent a retired judge 
from sitting in the same court as that to which his successor had been ap- 
pointed. These amendments were agreed to by the Senate. Ibid. 574-576. 
The House again received the bill on April 8, 1869. Bingham then objected 
to the Senate’s omission of the House requirement that the judge should have 
had ten years’ previous setvice before becoming eligible to retire at seventy. 
Consequently, Schenck of Ohio proposed concurrence in the Senate amendments 
without the requirement of ten years’ previous service, and the House agreed. 
Ibid. 650. This new amendment was concurred in by the Senate. Jbid. 630. 
As to retirement of judges, cf. 10 Mass. L. Q. 99; ibid. 80. 

90 Fear was expressed by contemporary writers as to the wisdom of 
vesting President Grant with the power to appoint a corps of judges. See 1 
AtBaNy L. J. 188; 9 Nation, 477. The following were named as circuit judges: 
First Circuit — George Foster Shepley; Second Circuit —Lewis B. Woodruff; 
Third Circuit — William McKennan; Fourth Circuit Hugh Lennox Bond; 
Fifth Circuit — William Burnham Woods; Sixth Circuit —Halmor Hull Emmons; 
Seventh Circuit— Thomas Drummond; Eighth Circuit—John Forrest Dillon; 
Ninth Circuit — Lorenzo Sawyer. See 1 Fed. Cas. xiii—xiv. 

91 See Mr. Justice Miller, ‘ Judicial Reforms,” 2 U. S. Jurist, 1. 

92 See, e.g., ““ The Law’s Delay in the Federal Courts,” 5 AtBany L. J. 22. 


HARVARD LAW REVIEW 


56 


Supreme Court ought not to be a rich man’s court! In opposi- 
tion to the Miller plan the scheme of buffer appellate tribunals 
was revived. Each of these plans was pressed upon Congress. 
Mr. Justice Miller’s remedies were in part adopted by Congress 
in the Act of Feb. 16, 1875,°* — limited review in admiralty and 
patent cases and increase of the money limit of appeals from 
$2,000 to $5,000. The much more far-reaching remedy of inter- 
mediate appellate courts for diverting business from the Supreme 
Court had to wait until 1891 for acceptance. 

For the next fifteen years the interest of bench, bar and Con- 
gress in the working of the federal judiciary is the story of the 
vicissitudes of the proposal for intermediate courts of appeal and 
its encounter with competitive plans for remodelling the Supreme 
Court. 


3 


The movement for a comprehensive reorganization of the 
judicial system made no headway in the Congress which pro- 
vided the limited relief of the Act of February 16, 1875, but 
professional opinion had begun to be aroused. The legal peri- 
odicals of that time are alive with discussion.** The congestion 
of the dockets became more and more ominous. Three years 
were required for an equity suit to reach final hearing in the 
Southern District of New York. In almost every circuit, to the 
great complaint of suitors, the circuit court was held by a single 
judge and in many instances the circuit judge was unable to 
hold court in all his districts.** All these defects, it began to be 


93 18 Stat. 315. The bill was introduced by Senator Edmunds of Vermont, 
on Jan. 5, 1875, reported from the Judiciary Committee on Jan. 20, and passed 
with practically no discussion on Jan. 26. 3 Conc. Rec. 238, 599, 730. It passed 
the House on Feb. 4, 1875. Ibid. 984. Criticism of the bill was based upon its 
failure to deal with appeals from the District of Columbia and the territories. 
See 2 Cent. L. J. ror. 

94 See, e.g., 6 AtBany L. J. 365; 2 Cent. L. J. 2; J. M. McCorkle, 2 Cenr. 
L. J. 512; W. L. Nugent, 2 Centr. L. J. 545; A. I., “Our Federal Judiciary,” 2 
Cent. L. J. 551; 3 Cent. L. J. 68; 9 Am. L. Rev. 668. 

95 See House Report, No. 45, 44th Cong., rst Sess., Ser. No. 1708. The cir- 
cuit judge in Arkansas attended only once a year for a week, whereas the court 
sat for a month. In Iowa the three judges when they attended sat separately; 
in the Circuit Court of the Northern District of Illinois three-fourths of the cases 
were disposed of by a single judge; the circuit judge never attended the Eastern 
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realized, would be enormously accentuated by the extensive new 
jurisdiction conferred by the Act of March 3, 1875.°° That Act, 
it was now seen, added voluminously to the business of the fed- 
eral courts without equipping them to discharge it. 

Conditions by this time were ripe for promising legislative 
effort. Judge McCrary * of Iowa was the new leader of reform. 
On February 2, 1876, McCrary’s bill was reported out of the 
House Judiciary Committee.” It aimed to meet the two great 
failures of the existing system, namely, lack of speedy justice in 
the courts of first instance and lack of reasonable and speedy 
review. To remove these central defects, Judge McCrary pro- 
posed to give the district and circuit courts concurrent jurisdic- 
tion, to eliminate the appellate jurisdiction of the circuit courts, 
to establish nine new courts, one in each circuit, as intermediate 
appellate tribunals, and to limit the right of review by the Su- 
preme Court to cases involving more than $10,000 or to questions 
of construction under the Constitution, laws or treaties of the 
United States. Further relief was provided for the Justices by 
putting an end to compulsory attendance on circuit. The Circuit 
Justice, the circuit judge, and the district judges of the circuit 
were to be drawn on for the proposed courts of appeals. Any 
three of these constituted a quorum of the court.°® The Supreme 
Court’s business would doubtless have kept the Justices in Wash- 
ington and the practice of circuit attendance, as subsequent ex- 
perience shows,’ would have become atrophied. The require- 


District of Michigan, his time being occupied with the Southern District; in Massa- 
chusetts, the judges all held separate sessions; in the Southern District of New 
York, three and sometimes four sessions of the Circuit Court were held simul- 
taneously. 

96 See A. I., “ Our Federal Judiciary,” 2 Centr. L. J. 551. 

97 George Washington McCrary was a member of the House of Representa- 
tives from Mar. 4, 1869 to Mar. 3, 1877, later was Secretary of War, under Presi- 
dent Hayes, from Mar. 12, 1877 to Dec. 10, 1879, and was then appointed United 
States Circuit Judge for the Eighth Circuit. He resigned to return to practice 
in 1884. 

98 4 Conc. Rec. 837. The bill had been introduced on Jan. 6, 1876, and re- 
ferred to the Judiciary Committee. On Jan. 25, Knott from the committee 
reported a bill modelled upon that of McCrary, which was ordered printed and 
recommended. Ibid. 299, 618. 

99 The bili is printed in full in 4 Conc. Rec. 1125. 

100 Under the Act of Mar. 3, 1891, $3, 26 Srat. 827, the Justices of the 
Supreme Court are made “ competent to sit as judges of the circuit court of ap- 
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ment of $10,000 for review by the Supreme Court * and the 
restriction of the sittings of the new courts of appeals to a single 
city in each circuit encountered strenuous opposition,’®* but the 
bill passed on February 21, 1876, by a vote of one hundred and 
forty-three to one hundred and two.’* In the Senate the bill 
was referred to the Judiciary Committee ** from which it never 
emerged. 

After a short lull the old grievances again became articulate, 
this time in an intensified form. Thus complaint is made of 
the inequalities in the amount required for review by the Su- 
preme Court — namely, for circuit courts, $5,000; the Court of 
Claims, $3,000; the Supreme Court of the District of Columbia, 
$2,500; the Supreme Court of Washington Territory, $2,000; 
the Supreme Courts of the other territories, $1,000.°°° More im- 
portant, the density of litigation left about two-thirds of the 
circuit work to the disposition of district judges, and thus made 
the single district judges to a considerable extent ultimate courts 
of appeal.*°* This condition was felt acutely in criminal cases.'” 


peals within their respective circuits.” Since then the pressure of work in Wash- 
ington has kept the Justices from attending court in their various circuits. The 
last occasion upon which a Supreme Court Justice sat as a member of a circuit 
court of appeals was when Mr. Justice Holmes in 1908 presided in the case of 
Johnson v. United States, 163 Fed. 30 (1st Circ., 1908). 

101 4 Conc. Rec. 1165. 

102 The Detroit Bar sent a petition to Congress requesting that the McCrary 
Bill be changed so as to require the new courts of appeals to hold one term in 
every state embraced by a circuit, in order thereby to avoid the inconvenience 
and expense caused suitors by requiring them to travel from one end of a 
circuit to the other. Ibid. 1575. This proposal was favorably commented on by 
‘‘The Nation,” which suggested, however, that Congress was ashamed to require 
judges to hold courts at distant points without paying them sufficient salaries. 
See 22 Nation, 152. The “Central Law Journal” in reply adverts to the itin- 
erant character of such a court: “The decisions of a court on wheels can never 
be as stable and uniform as those of a court which sits permanently at one place.” 
3 Cent. L. J. 185. 

103 4 Conc. REc. 1206. 

104 Tbid. 1249. 

105 See George A. King, 31 NATION, 441. 

106 See G. W. McCrary, “ Needs of the Federal Judiciary,” 13 Cent. L. J. 167. 

107 The Supreme Court had no jurisdiction of a writ of error from a Circuit 
Court in a criminal case. United States v. More, 3 Cranch (U. S.) 159 (1805). 
The only means of getting a review was upon a certificate of a division of opinion 
in the circuit court. U.S. Rev. Strat. § 697. See Curtis, JuriIspICTION OF THE 
Unirep States Courts, 82. It was not until 1889 that review was allowed in a 
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The district judges thus accumulated intense disfavor. The cir- 
cuit judges fared no better. According to a correspondent in 
The Nation,’ in discussing the need for judicial reform, “the 
greatest despot of the land is the United States circuit judge.” *°° 
The veritable empires over which some of them had to travel 
made attendance in the various districts sporadic and discrimina- 
tory."° Moreover, removal of state litigation to distant federal 
courts made litigation costly as well as slow, and thus doubly 
harassing. 

And so bills are introduced renewing, in substance, the at- 
tempts for the reorganization of the judiciary which had been 
before Congress since the Civil War. Intermediate courts of ap- 
peal,’** additional Supreme Court Justices,’ an enlarged Su- 


capital case. Act of Feb. 6, 1889, 25 Strat. 656. See, in general, United States v. 
Sanges, 144 U. S. 310, 319-322 (1892). 

108 Professor Haines’ admonition against the quotation of contemporary news- 
paper criticism as authoritative of contemporary opinion is a needed caution. 
See Charles G. Haines, “ Histories of the Supreme Court of the United States 
Written from the Federalist Point of View,” 3 SouTHweEsTERN Pot. & Sct. 
Quart. 1, 7. Of “ The Nation,” however, Bryce’s characterization may be recalled, 
“The Nation . . . was read by the two classes which in America have most to 
do with forming political and economic opinion, editors and University teachers.” 
Rait, MemoriAts oF ALBERT VENN Dicey, 74. 

109 32 NATION, 9. 

110 The Eighth Circuit, for example, embraced seven states in which twenty- 
nine terms of the circuit court were held: — Minnesota (2), Iowa (8), Missouri 
(6), Arkansas (4), Kansas (3), Nebraska (2), Colorado (4). Further, it possessed 
a population of eight millions, as compared with the three and a half millions 
embraced within the entire country at the establishment of the judiciary system 
in 1789. The territory that comprised this circuit was larger by 175,000 square 
miles than the original thirteen states. See G. W. McCrary, supra, 13 Cent. L. J. 
at 168. Judge Dillon estimated that he travelled “not less than 10,000 miles a 
year.” See “The Need of Reform in our Federal Judicial System,” 17 ALBANY 
L. J. 9. 

111 On Dec. 11, 1877, Davis introduced a bill for intermediate appellate 
courts. 7 Conc. Rec. 119. On May 6, 1879, Lapham introduced a bill in the 
House to provide for courts of review. 9 Conc. Rec. 1091. On Jan. 6, 1880, 
Davis again introduced his bill for intermediate courts of appeals. 10 Conc. REC. 
194. On Jan. 26, 1880, Warner introduced a bill in the House for the establish- 
ment of one intermediate court of appeals to be known as the superior court of 
the United States. 10 Conc. Rec. 528. On Jan. 10, 1881, Geddes introduced 
into the House a bill for the establishment of a superior court of the United 
States. 11 Conc. REc. 493. 

112 On Dec. 6, 1880, Springer, in the House, proposed a bill for an increase 
in the Supreme Court Justices. 11 Conc. Rec. 11. On Dec. 17, 1880, Blaine, 
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preme Court sitting in divisions,’ relief of the Justices from 
circuit duty,’* limitations upon jurisdiction,** — these are the 
remedies urged.*** For four successive years Attorney General 
Devens pressed the need for action upon the attention of Con- 
gress."**" McCrary by this time had left the House, and the 
sponsorship for reorganization through the establishment of in- 
termediate appellate tribunals fell naturally to Senator David 
Davis of Illinois in view of his interest and equipment as a for- 
mer member of the Supreme Court. Davis’ proposal was in 
effect the McCrary Bill.* The time intervening between the 
two measures necessitated a still further increase in the judicial 
force, if the scope of the judicial business were to be retained. 
Davis’ bill called for two additional circuit judges for each cir- 
cuit, and the intermediate courts in each circuit required a 
quorum of four instead of McCrary’s three. The Supreme Court 
Justices were again left free to determine their attendance on 
circuit by the demands of Supreme Court business. 

The Davis Bill met three rival schemes with different variants, 
appearing from time to time under different authorship. Sen- 
ator John T. Morgan of Alabama urged a measure, devised by 


in the Senate, offered a resolution that the Judiciary Committee be required to 
report as to the expediency of increasing the number of Justices of the Supreme 
Court to thirteen. Ibid. 209. On Dec. 21, 1880, Whyte introduced a joint reso- 
lution, proposing a constitutional amendment defining the number of Justices 
who should constitute the Supreme Court and what number of them should 
constitute a forum. Jbid. 286. This was a reply to Blaine’s resolution and 
initiated by a fear that with an increase in the number of judicial circuits the 
Supreme Court would become too large. Whyte also expressed a fear that a 
political party, by increasing the number of Justices, would be able to destroy 
the independence of the judiciary. Thus he supported the proposal permanently 
to limit the number of Justices on the ground that the era of territorial ex- 
pansion was now at an end, and it was possible to fix the number for at least 
a century. 

113 Manning on Jan. 26, 1880, introduced into the House his bill to re- 
organize the Supreme Court into sections. 10 Cone. REc. 528. 

114 Qn Jan. 21, 1881, McDonald in the Senate introduced a bill to revise 
Section 610 of the Revised Statutes and thereby relieve the Justices from their 
circuit duties. 11 zbid. 810. 

115 See note 155, infra. 

116 A summary of the various plans is to be found in Davis’ speech in the 
Senate on May 1, 1882, 13 Conc. REc. 3464-3466. 

117 See Reports oF ATTORNEY GENERAL from 1877-1880. 
118 Tt is printed in full in the Report or AtroRNEY GENERAL FOR 1885, 37. 
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William A. Maury,"”® establishing a single court of federal ap- 
peals, composed of two divisions, each of five judges.” This 
proposal, while recognising the need for curtailing review by the 
Supreme Court, tried to avoid the conflict of decisions inher- 
ent in nine co-ordinate tribunals. The Maury Bill reappeared 
later in a scheme of the Philadelphia Law Association,’** which 
favored a National Court of Appeals composed of seven judges 
with four annual sessions to be held at New York, New Orleans, 
Chicago, and San Francisco.*** The Maury and Philadelphia 
plans were primarily devised as life-dikes against the flood of di- 
versity of citizenship litigation which reached the Supreme Court. 
Another device, involving the idea of a single intermediate tri- 
bunal, called for the enlargement of the Supreme Court to eight- 
een. From this panel of eighteen Justices as many were to be 
selected for an intermediate appellate court as seemed to be 
justified by the amount of the business of the two courts — 
the Supreme Court and the proposed court of appeals.*** A 
totally different approach was made in a House bill by Manning 
of Mississippi. He urged a division of the Supreme Court 
into three sections of three members each.*** The court was to 


119 William Arden Maury was an experienced practitioner before the Supreme 
Court. He was Assistant Attorney General under President Harrison from 
1889 to 1893, and subsequently became a member of the Spanish Treaty Claims 
Commission. 

_ 120 The bill is printed in full in 13 Conc. Rec. 3501. 

121 The bill is printed in full in the Report of the Committee of the Law 
Association of Philadelphia, 6 Am. Bar Assn. REP. 313, 324. 

122 The court was to have appellate jurisdiction. of all cases involving diversity 
of citizenship, and an appeal lay to the Supreme Court in these cases only where 
more than $20,000 was involved or where a constitutional question or the con- 
struction of a treaty or a federal law was raised, in which case this question 
alone was to be certified to the Supreme Court. 

123 See letter of Clifford A. Hand to Everett P. Wheeler, of May 11, 1882, 
“Current Topics,” 28 ArBANy L. J. 101. Judge Sawyer, of the Ninth Circuit, 
sought to combine this plan with the Davis scheme. In his pamphlet advocating 
his own bill, he provided for the addition of nine more Justices to the Supreme 
Court. These eighteen Justices were to constitute a “ National Court of Appeals” 
to consist of two divisions and to hear all the appeals from the circuits. Above 
this was to be the enlarged Supreme Court, only for the hearing of causes in- 
volving more than $100,000, and appeals transferred to it from the National 
Court of Appeals or on error from the state courts. See “ Majority Report on 
the Relief of the United States Courts,” 5 Am. Bar Assn. REP. 343, 348. 
124 Manning’s first bill, introduced into the Forty-sixth Congress, contem-j-— 
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sit im banc on all questions involving the construction of the 
Constitution and of treaties. All other cases were to be dealt 
with by the divisional courts having charge respectively of com- 
mon law, equity, admiralty and revenue. 

These measures kept judicial reorganization at the forefront 
of legislative business during the Forty-seventh Congress. Pow- 
erful forces and great ability were now behind the need for legis- 
lation.*** The bar throughout the country petitioned Congress 
for action.**° By common consent something had to be done, 
and yet again it all ended in futility. 

Davis launched his bill in a very able speech on May 1, 1882,'” 
and the debate continued through May 12th.’** Senator Mor- 
gan, as we have seen, urged that nine new appellate tribunals 
would beget further confusion; he also thought eighteen new 
judges were a needless addition to the judiciary and violently 


plated increasing the Supreme Court to twenty-one, to be divided into three 
divisions of seven members each. The bill introduced by him on Dec. 16, 1881, 
provided for three divisions of three Justices. Each division was to sit by itseli 
and determine the causes assigned to it. There was no right of review, but the 
Court had power to order a rehearing in general session. The principle of this 
scheme was adopted by the “ Minority Report of the American Bar Association,” 
presented by Edward J. Phelps, Cortlandt Parker, William M. Evarts, and 
Richard T. Merrick. See 5 Am. Bar Assn. Rep. 363. An early suggestion for the 
division of the Supreme Court into sections appears in 1876. See “ The Supreme 
Court,” 9 Am. L. Rev. 668. 

125 Qne of the most widely quoted articles was by former Justice Strong, 
“The Needs of the Supreme Court,” 132 N. Am. Rev. 437, reprinted in 15 
WEst. Jur. 193, 9 WasH. L. Rep. 24, 1 Onto L. J. 400, 412. 

126 Petitions were presented to Congress by lawyers of Rockford, Spring- 
field, Peoria, and Chicago, Illinois, by the Illinois Bar Ass’n, by the Chicago 
Law Institute, by the Chicago Bar Ass’n, by the Indiana Bar Ass’n, by mem- 
bers of the bar of the eastern district of Wisconsin, by the New York Bar 
Ass’n, by the New Orleans Law Ass’n, by the bar of Leavenworth, Kansas, by 
the Mobile Bar Ass’n, by the lawyers of the eighth judicial district of Pennsyl- 
vania, by the Missouri Bar Ass’n, by “sundry citizens” of the United States, 
by four hundred members of the Missouri Bar, by H. Hitchcock “and others,” 
by members of the bar of Ottawa, Kansas. A resolution in favor of an inter- 
mediate court of appeals was also passed by the Wisconsin Legislature and 
presented to both houses of Congress. See 13 Conc. REc. passim. 

127 13 Conc. Rec. 3464-3466. The bill had been introduced by Davis on Dec. 
12, 1881, and reported by Davis from the Judiciary Committee on Mar. 13, 
1882, with amendments. Ibid. 69, 1824. 

128 13 Conc. REC. 3464-3466 (May 1), 3501-1510 (May 2), 3541-3550 (May 
3), 3596-3605 (May 4), 3634-3642 (May 5), 3696-3703 (May 8), 3745-3753 
(May 9), 3785-3794 (May 10), 3826-3834 (May 11), 3866-3875 (May 12). 
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opposed the inclusion in the proposed appellate courts of district 
judges, whom he charged with political partisanship.” Jonas 
of Louisiana had his own remedy for the “ present enormous 
glut of business ” with which the federal judges were unable to 
grapple: 


“The proper course is to go to the root of the evil, and to ascertain 
whether the jurisdiction of the United States courts has been provi- 
dently increased, whether the amendments which have been enacted in 
the last few years, and which have increased their business to such 
enormous proportions, were wisely adopted, and whether it is not 
better for us to go back in our work of legislation and to withdraw a 
portion of the jurisdiction which has been conferred upon the circuit 


Other Senators,*** particularly from the South, joined him in 
urging a reduction of federal jurisdiction instead of an expansion 
of the federal judiciary. But the bill prevailed by a vote of 
thirty-two to eighteen.*** Despite heavy memorializing from the 
bar and pressure from its own membership the House paid no 
attention to the Davis Bill. Neither that measure nor any of 


the numerous proposals *** which originated in the House ever 


129 Ibid. 3504. “... in the State where I live district judges since the 
close of the war have been the mere tools of the party. I do not wish to see 
men of that class put upon the court of appeals.” 

180 Tbid. 3601. 

131 Jones of Florida, George of Mississippi, Williams of Kentucky, Call of 
Florida. Ibid. 3791, 3827, 3830, 3835. 

132 13 Conc. Rec. 3876. On May 3, the advisability of making the decision 
of the courts of appeals final in patent cases was debated. Ibid. 3541-3545. On 
May 4, an amendment preventing a judge from sitting on his own cause on 
appeal was adopted. Jbid. 3597. On May 8, Jones of Florida reaffirmed Mor- 
gan’s distrust in the character of the district judges. Davis defended them and 
called attention to the efficiency of the rotatory system in New York as a precedent 
for the scheme whereby district judges were to be members of the intermediate 
court. Ibid. 3699. On May 9, Morgan, after calling attention to the fact that no 
teport accompanied the bill and that the Judiciary Committee was divided 
upon it, denounced it as “a bill gotten up in the interests of the rich, in the 
interests of the great corporations and capitalists of the country.” Ibid. 3751. 
After a motion to recommit the bill had failed, it passed on May 11. Ibid. 3836. 

188 Qn Jan. 12, 1882, McCook introduced a bill for the reorganization of the 
judiciary. Ibid. 387. On Feb. 6, Rosecrans introduced a bill for additional 
appellate courts. Ibid. 923.. Page introduced a similar bill on the same day. 
Ibid. 923. On Feb. 20, Prescott introduced a bill for the reorganization of the 
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came out of its Judiciary Committee.*** Congressional preoccu- 
pation with more popular issues, the inevitable drags upon legis- 
lative machinery, the potent factor of inertia, all had their share 
in this persistent postponement of some measure of relief for 
the federal courts, particularly for the Supreme Bench. 

But deeper causes were at work. The reorganization of the 
federal judiciary did not involve merely technical questions of 
judicial organization, nor was it the concern only of lawyers. 
Beneath the surface of the controversy lay passionate issues of 
power as between the states and the Federal Government, in- 
volving sectional differences and sectional susceptibilities. These 
were the deep lines of cleavage which aroused strong feeling in 
the Senate and were even more active in the House. Stubborn 
political convictions and strong interests were at stake which 
made the process of accommodation long and precarious.**° 


judiciary. Ibid. 1302. On Jan. 9, Payson introduced a bill to establish a court 
of appeals. Jbid. 278. On April 3, Robeson introduced a bill to modify the ap- 
pellate jurisdiction of the Supreme Court. Jbid. 2530. On June 19, Moore in- 
troduced a bill to establish courts of appeals. Ibid. 5090. Petitions were also 
presented to the second session of this Congress by the Kansas Bar, the Illinois 
Bar, the Ohio Bar, and the Chicago Law Institute. 14 abid. 664, 1212, 1421, 
2760. 

184 The majority of the House Judiciary Committee was reported to be in 
favor of the Davis Bill. See Culberson in the House on Jan. 16, 1883, 14 
Conc. REc. 1245. 

135 See, e.g., Moulton of Illinois in the House on June 7, 1884, speaking of the 
increase of jurisdiction after the Civil War: “ The increase of this jurisdiction evi- 
dently grew out of the then anomalous condition of the country and was largely 
influenced by the passions and prejudices of the times. Up to that time there had 
been no demand or attempt to increase the jurisdiction of the Federal courts; 
but at that time and since the theory and practice of the party in power was to 
concentrate as much power as possible in the executive and judicial departments 
of the Government, and by consequence lessen the jurisdiction of the State courts 
and the powers and rights of the States. ... There is a theory that is attempted 
to be maintained by those who favor centralization of Federal power, that the 
Federal courts are the safeguards of the rights of the people; that in these 
courts alone the ultimate rights and liberties of the citizen can be maintained. 
This theory is a great mistake and its prevalence tends to many evils. Among 
others it lessens respect for State courts, State rights, and State protection.” 15 
Conc. Rec. App. 286-287. 
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The history of the relations between Congress and the Supreme 
Court during the twenty-five years following the Civil War is 
most telling proof that the various organs of government are not 
mechanically set apart from each other. In the language of the 
present Chief Justice, “The fact is that the Judiciary, quite as 
much as Congress and the Executive, is dependent on the co- 
operation of the other two that government may go on.” **° 
The practical workings of the Supreme Court in the scheme of 
our national life may be as decisively determined by the extent 
of appellate jurisdiction allotted to it by Congress, the issues open 
on review, the range of jurisdiction of the inferior courts, and 
the machinery available for the disposition of business, as by the 
learning and the outlook of the Justices, the quality and the 
training of the bar. The conditions under which the Supreme 
Court labored from 1850 to 1890 show what happens when Con- 
gress, the Judiciary, and the President are entangled in political 
passions and represent conflicting conceptions about the rdle of 
the federal courts in the national polity. 

The Supreme Court docket got beyondallcontrol. The October 
Term of 1884 opened with 1315 cases; the 1885 Term brought 
the number to 1340; the 1886 Term increased it to 1396; 
1887 showed 1427; in 1888 there were 1563; in 1889, 1635; in 
1890 they reached the absurd total of 1800.*** The lower courts 
showed the same break-down of judicial organization. They 
were staggering under a load which made speedy and effective 
judicial administration impossible. An overburdened tribunal in 
any form of judicial organization proves the truism that justice 
delayed is justice denied. It was so in the case of the inferior 
federal courts during this period. But peculiar evils in the ad- 
ministration of justice grew out of the particular structure of 
the federal courts. Territorial expansion before the Civil War 
had already exposed the difficulties of adapting the circuit system 
to the country’s needs. Further territorial expansion and the 
tremendous increase in litigation accentuated the inadequacies 


136 Fx parte Grossman, 267 U. S. 87, 120 (1925). i 
187 These figures relate to the appellate docket only. See Reports or Attor- 
NEY GENERAL for the corresponding years. 


| | 
4 
i 
L } 
i] 
- 
4 
i 
} 
4 


66 HARVARD LAW REVIEW 


of the old system. The eighties mark its debacle. This situation 
was most acute in the Eighth and Ninth Circuits.** By the 
later eighties, eight-ninths of the litigation in the circuit courts 
was disposed of by single judges, for the most part district 
judges.**® The circuit system contemplated a court of two judges, 
presided over either by a Circuit Justice or a circuit judge. In 
providing for a set of circuit judges, the Act of 1869 attempted 
to save the original circuit system by the appointment of addi- 


tional judges to hold circuit courts. But by 1890 the statutory ~ 


duty of the Justices to attend circuit was practically a dead 
letter.*° Equally impossible was it for nine circuit judges, and, 
after 1887,'** ten, to hold circuit courts in sixty-five districts. 
Two important features governing the federal judicial system 
at this time must be kept in mind to appreciate how it worked. 
The circuit courts exercised partly an appellate jurisdiction. 
Frequently, therefore, the district judge sitting in the circuit 
court would sit in sole judgment upon himself as judge of the 
district court. As we are told in an influential contemporary 
paper before the American Bar Association: 


“ Such an appeal is not from Philip drunk to Philip sober, but from 
Philip sober to Philip intoxicated with the vanity of a matured opin- 
ion and doubtless also a published decision.” *** 


We have suffered in this country from the folly of multiplicity 
of appeals, but the federal judicial system, at this time, too often 
erred in the opposite direction, for the decisions of the circuit 
court were final in all cases involving less than $5,000. There- 
fore, in cases arising in the district court appeals in numerous 


188 Rep. Atry. GEN. FOR 1890, xviii. 

139 See Walter B. Hill, “ The Federal Judicial System,” 12 Am. Bar AssN. 
Rep. 289, 304. 

140 “The Circuit Justice is engaged in term with the full bench from 
October until May. Allowing the usual time of vacation, the statute requires 
of the Circuit Justice in the three remaining months of each year duties which 
he could not possibly perform in thrice that time. It may well be doubted 
whether it is a wholesome example for Congress to pass laws relative to the 
highest judicial tribunal in the land which can only be intended in a Pick- 
wickian sense.” Walter B. Hill, supra, 12 Am. Bar Assn. Rep. at 302. 

141 By the Act of Mar. 3, 1887, 24 Strat. 492, an additional circuit judge 
was appointed for the Second Circuit. 

142 Walter B. Hill, supra, 12 Am. Bar Assn. Rep. at 307. 
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instances were empty form; in cases begun in the circuit court, 
unless the amount exceeded $5,000, there was no opportunity of 
appeal even to “ Philip intoxicated.” The hazards of litigation 
were amplified by the conscious reduction of the ad damnum 
below the appealable requirement.**® No wonder that extrava- 
gant language, descriptive of tyranny, was employed by respon- 
sible lawyers to characterize the powers wielded at this time by 
a single federal judge! *** 

Congress was not indifferent to the situation; indeed no one 
disputed the need for relief. But there was a fierce clash over 
remedies, because of differences over the purposes which federal 
courts should subserve. Throughout the post-war period the 
legislative history affecting judicial organization is in no small 
measure a story of strife between those who sought to curtail 
the jurisdiction of the federal courts and those who aimed merely 
to increase the judicial force to cope with the increase of judicial 
business. The immense accession of power that came to the 
federal courts by the legislation of 1875 reflected the attitude of 
what was the last overwhelmingly Republican post-war Congress. 
After 1875 the House frequently was Democratic and the Senate 


ceased to be sweepingly Republican.*** With this shift in party 
fortunes, reflecting not only the full reéntry of the South into 


143 This practice was sanctioned by the decision in Gibson v. Shufeldt, 122 
U. S. 27 (1887). 

144 F.g., “As things now stand, each man is a law unto himself in matters 
not exceeding $5000, and the admittedly illegal exaction is sanctified by dis- 
claimer of all beyond that sum! !!”. R. C. M., “The Supreme Court of the 
United States and the Schemes for Relieving It,” 2 Cur. Comm. 11, 17. 

145 “ Mr. Jonas. What has politics got to do with this matter? What 
difference does it make whether the House was Democratic or the Senate was 
Democratic? Is there a question of politics in the amendment I have offered? 

“Mr. Frye. It makes this difference, if the Senator will allow me, and he 
knows the difference it makes as well as I do, that the provisions conferring new 
jurisdiction upon the United States courts have been ingrafted upon our law 
through and following the war, from the necessities of the war, from the cir- 
cumstances of the war and the years following the war; and, therefore, it is 
perfectly natural that Senators and Representatives in Congress from the South 
should be the Senators and Representatives desiring the repeal of these sections. 
That is why to a certain extent politics comes in. I never have heard Senators 
and Representatives from the North demanding the repeal of these sections. I 
have heard, and I know, and I myself concur with the Senator from Louisiana 
that that jurisdiction needs amendment in very many respects.” 13 Conc. REC. 
3639 (May 5, 1882). 
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the national legislature but also the appearance of new economic 
interests in Congress, a continuous effort to pull in the reins 
on federal judicial power began. In each house bills were spon- 
sored seeking to curtail the business of the federal courts and 
more particularly the multitudinous litigation involving corpo- 
rations doing business outside their chartering states.*® The 
political conflict which was aroused by the federal courts was 
augmented by the clash in the two houses. The popular House 
was for curtailment of power; the successive Senate majorities, 
whether Republican or Democratic, resisted. 

In the Forty-fourth Congress (following the passage of the 
Act of March 3, 1875) bills were introduced in the House of 
Representatives to cut down jurisdiction on removal.’** Half 
a dozen bills with a like object appeared at the next Congress.’* 


146 The extent to which the fiction of corporate citizenship added to the 
litigation in the federal courts is illustrated by contemporary debates in Con- 
gress. “Fully one-half the litigation in the circuit courts is supplied by cor- 
porations, and it is estimated that one-third of the cases in the Supreme Court 
are those in which corporations are either plaintiffs or defendants.” Culberson 
in the House on Jan. 16, 1883. 14 Conc. Rec. 1247. “In 1879, out of two 
hundred and forty-five cases on what is called the common-law side of the 
docket of the United States court at Little Rock, one hundred and twenty-three 
cases were of this character.” Garland in the Senate on May 5, 1882. 13 Conc. 
REc. 3636. 

147 On Dec. 15, 1875, Woodworth of Ohio introduced a bill to prohibit “ re- 
moval of causes from State to United States courts upon application by parties 
after appearance in State courts.” 4 Conc. Rec. 227. On Jan. 6, 1876, Philips 
of Missouri introduced a bill to amend the Act of Mar. 3, 1875. Ibid. 293. A 
similar bill was introduced by Mackey of Pennsylvania on Jan. 31, 1876. Ibid. 
770. On Feb. 7, 1876, Ross of Pennsylvania introduced a bill to amend the 
Act of 1866. Ibid. 915. On the same day another bill to amend: the Act of 
1875 was introduced by W. B. Williams of Michigan. Jbid. 918. On Feb. 24, 
1876, Durand of Michigan introduced a bill to limit the transfer of cases from 
state to federal courts. Ibid. 1267. On Mar. 9, 1876, Hurd of Ohio from the 
House Judiciary Committee reported out a substitute bill for the bill intro- 
duced by Woodworth. This provided that the application for removal had to be 
made prior to the time when the defendant filed an appearance in the state 
court, that there could be no removal upon the application of the plaintiff, and 
that in all cases there could be no removal from the state courts unless the sum 
in controversy exceeded $2,000. The bill passed the House, was referred to the 
Senate Judiciary Committee, and there lost. Ibid. 1593-1594, 1617. 

148 Qn Oct. 29, 1877, Townshend of Illinois introduced a bill “to repeal 
certain sections of the Revised. Statutes and to amend certain sections of the 
Statutes at Large relating to the removal of causes from State courts.” 6 Conc. 
Rec. 186. See “The Proposed Amendments to the Law Relating to the Federal 
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This time the period of legislative incubation was accelerated by 
a Supreme Court decision accentuating the power of foreign 
corporations to resort to the federal courts and deepening pop- 
ular hostility. As a result of Ex parte Schollenberger, it was 
clear that a corporation came within the provisions of the re- 
moval statutes, so as to give jurisdiction to the circuit court in 
every state in which the corporation transacted business through 
an agent. This decision was rendered on May 13, 1878, and on 
June 1, 1878, the Judiciary Committee of the. House reported 
a bill which, apart from other serious restrictions upon removal 
jurisdiction, entirely eliminated corporate citizenship as a means 
of access to the federal courts.**° The bill was in charge of 
David B. Culberson of Texas,’ “one of the best lawyers in 
the House of Representatives ”’,*°? who for the next ten years 
pertinaciously urged this drastic measure. In this Congress the 
bill did not come to a vote, but he promptly reintroduced it in the 
next Congress."** Thereafter the House passed it in three suc- 
cessive Congresses, in 1880,’ 1883,°°° and 1884;*°° three suc- 
cessive Senates buried it. 


Judiciary,” 1 MontHity Jurist, 641. On Nov. 6, 1877, Bouck of Wisconsin 
introduced a bill to repeal sub-division 3 of Section 639 of the Revised Statutes. 
6 Conc. Rec. 250. On Nov. 12, 1877, McKenzie of Kentucky introduced a bill 
to repeal parts of Sections 563 and 629 of the Revised Statutes. Ibid. 356. On 
the same day Tipton of Illinois introduced a bill to amend Section 1 of the 
Act of 1875. Ibid. 357. On Dec. 4, 1877, Cobb of Indiana introduced a similar 
bill. 7 ibid. 13. On Jan. 14, 1878, Keightley of Michigan introduced a bill 
to regulate the removal of causes from the state courts. Ibid. 317. 

149 96 U. S. 369 (1877). 

150 7 Conc. Rec. 4000. The bill is found in full in 10 Conc. Rec. 681; 14 
ibid. 1244; 15 ibid. 4879. 

151 Culberson was a member of Congress from 1875 to 1897 and in 1897 
was appointed by President McKinley a commissioner to codify the laws of the 
United States. He was the father of the late Senator Charles A. Culberson. 

152 So characterized by no less an authority than Senator Frye of Maine. See 
13 Conc. REc. 3639 (May 5, 1882). 

153 Qn Dec. 9, 1879, 10 Conc. Rec. 43. On Jan. 15, 1880, Knott from the 
Judiciary Committee reported a substitute bill which was read and recommitted. 
Ibid. 350. The bill was again reported out by Culberson on Feb. 3, 1880. Ibid. 
681. 

154 Culberson’s bill was debated in 1880 for nine days. Ibid. 699-703 (Feb. 
4), 723-725 (Feb. 5), 813-820 (Feb. 11), 846-850 (Feb. 12), 950-954 (Feb. 17), 
990-993 (Feb. 18), roro—-1015 (Feb. 19), 1082-1084 (Feb. 24), 1276-1281 (Mar. 
3), 1304-1305 (Mar. 4). Among those who supported the measure were Knott 
of Kentucky, Weaver of Iowa, New of Indiana, Herbert of Alabama, Waddill of 
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The debates in the House, and particularly the vivid speeches 
in 1880, leave no doubt about the economic and political factors 
which determined men’s votes. Traditional southern sentiment 
in favor of state institutions and against extension of federal 
power was undoubtedly alive. But new forces and new factors 
had come into play and gave new pungency to old feelings. The 
effort to curb the federal courts was not a distinctly southern 
measure. A contest between eastern capital. and western and 
southern agrarianism was at stake. The debate is significant 
because the real issues were put with candor. The case of 
the eastern investor was stated with great force by George D. 
Robinson *** of Massachusetts: 


Missouri, Lapham of New York, and Townshend of Illinois. The most bitter 
opponent of the bill was Robinson of Massachusetts. The bill passed the House 
on Mar. 4, 1880, by a vote of 162 to 74, after Robinson’s proposal to reduce 
the jurisdictional amount from $2,000 to $500 was defeated by a vote of 98 to 
62, and his proposal to strike out the section dealing with corporate citizenship 
was also defeated by a vote of 167 to 68. 10 Conc. Rec. 1304-1305. It was 
referred to the Senate Judiciary Committee on Mar. 5, 1880, whence it never 
emerged. Ibid. 1340. 

155 Culberson introduced his bill on Jan. 16, 1882. 13 Conc. Rec. 427. It 
was reported by him from the Judiciary Committee on Mar. 9, 1882. 13 Conc. 
Rec. 1754. No action was taken upon the bill during this session, for the 
Senate was then considering the Davis Bill together with proposals in the 
form of amendments to that bill curtailing the jurisdiction of the federal courts. 
See notes 129, 130, supra. In the second session, however, Culberson, on Jan. 5, 
1883, moved to take up the bill, but the following’ day the House refused to 
consider it, by a vote of 103 to 84. 14 Conc. Rec. 904, 924. The bill was 
debated on Jan. 16, 1883, and passed the same day by a vote of 134 to 67. 
Ibid. 1244-1255. It was again referred to the Senate Judiciary Committee from 
which it never emerged. Ibid. 1270. 

156 The bill was introduced by Culberson on Dec. 11, 1883, and reported 
out of the Judiciary Committee on Feb. 5, 1884. 15 Conc. REc. 118, 896; 
House Report, No. 196, 48th Cong., rst Sess., Ser. No. 2253. It was debated 
on June 7, 1884, and passed without a roll call. Ibid. 489. Only “leave to print” 
speeches were delivered for and against the bill. See 15 Conc. Rec. App. 276, 
286, 360. A resolution of the Iowa legislature advocating an increase in the 
amount necessary for the jurisdiction of the federal courts was presented to 
Congress on April 14, 1884, and referred to the Judiciary Committee. 15 Conc. 
REC. 2917, 2939, 2955. Again the bill was referred to the Senate Judiciary 
Committee and again it was buried. Ibid. 49009. 

157 For Robinson, who afterwards became the well-known Governor of Massa- 
chusetts, see 1 Hoar, AUTOBIOGRAPHY, 356-359; Lopcr, ADDRESS COMMEMORATIVE 
OF THE Lire AND SERVICES oF GeorcEe D. Rosinson. 
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“Tn all parts of the country there occur times of excitement. You 
say that if a corporation shall go into a State to do business, let it 
abide by the law of the people where it seeks to do business. Yes, 
gentlemen, in times of peace and harmony and when there is no preju- 
dice or excitement. But no State is always free from that. Massa- 
chusetts has had its periods of jealousy and prejudice; and there 
have been times in my recollection when some gentlemen of the South, 
if they belong to incorporated companies, could not have gone to 
Massachusetts and submitted their cases to the State juries and ob- 
tained the judgments that they ought to have obtained on the law 
and the facts. 

“And in the West there have been granger laws and granger excite- 
ments that have led people to commit enormities in legislation and 
extravagances in practice; and in the South— why, sir, history is 
too full for me to particularize. 

“Capital is needed to restore the waste places of the South and to 
build up the undeveloped West; it must flow largely from the old 
States of the East and from foreign lands. But it will not be risked 
in the perils of sectional bitterness, narrow i i or local indif- 
ference to integrity and honor. 

“T say then, let us stand by the national courts; let us preserve 
their power.” 158 


This view was effectively entrenched in the Senate. The nu- 
merous appeals to that body from manufacturers, from business 
organizations and their lawyers **° found a ready response among 


158 to Conc. Rec. 850 (Feb. 12, 1880). 

Compare the penetrating analysis of Charles Francis Adams, Jr. in 1875: 

“Thus about the year 1870 the Western mind began to appreciate the fact that 
its railroad system was secured. Not unnaturally it now began also to count its 
cost, and to realize that, though the West had the use of this magnificent railroad 
development, and could not be deprived of it, yet she did not own it, and was, 
moreover, bound to pay for its use according to the bonds given anterior to its 
construction. In other words, exactly what might have been anticipated now 
began to appear. In her over-eagerness the West had made an improvident bar- 
gain; she had given for her longed-for-railroads all that she had, all that any one 
asked; and now she had them, and began to shrewdly suspect that her bargain 
had after all been somewhat of the hardest. It was, indeed, a case of absentee 
ownership, with all that those words imply; and when that is said one great 
cause of the near-impending trouble is disclosed.” ‘The Granger Movement,” 
120 N. Am. Rev. 394. 

On the pervasive influence of sectionalism in American politics at this time, see 
Hannah Grace Roach, “ Sectionalism in Congress (1870-1890),” 19 AM. Pot. Sct. 
REv. 500. 

159 After the House had passed the Culberson Bill for the third time and 
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Senators who in other fields of legislation resisted the economic 
policies of the West.*® Instead of withdrawing power from the 
federal courts, the Senate, as we have seen, sought to provide 
them with more efficient machinery and more judges to dispose 
of their increased business. The two houses were deadlocked. 
The Senate passed the Davis Bill and rejected all proposals seek- 
ing to contract the jurisdiction of the federal courts. After the 
Davis Bill passed the Senate, it was buried in the House Judiciary 
Committee; while the House passed the Culberson Bill, enacting 
the proposals rejected by the Senate.’™ 


5 


Meanwhile the plight of the courts steadily grew worse. The 
exigency of the situation is put before another Congress in a 
weighty report ** by the new Attorney General, A. H. Garland, 
who, as Senator from Arkansas, had for many years intimately 
grappled with the problem. On the Judiciary Committee in the 
Senate, Garland had sought to combine the Davis Bill with cur- 
tailment of jurisdiction."** He returned to this view in a detailed 


it was before the Senate, petitions against its passage were presented to the 

Senate by “ Goodbar, White & Co., Tennent, Walker & Co., and other business 
men and merchants of Saint Louis, Mo.”; by the Board of Trade and Trans- 
portation of the city of Cincinnati; by Alms & Doepke, “one of the most 
extensive establishments in Cincinnati, Ohio”; by “ business men, lawyers, and 
others” of Toledo, Ohio; by the Diamond Match Co., of Akron, Ohio; by the 
John Shillito Co., of Cincinnati, Ohio. 15 Conc. REc. 5171, 5324, 5378, 5469, 
5513, 5611. 

160 Thus, Senator Cullom has described the influences at work in the Senate 
which for a time successfully defeated attempts to pass legislation regulating rail- 
road abuses. See CuLtom, Firty YEARS oF PuBLIC SERVICE, 329. On the general 
power of corporate influence in the Senate, see 2 Bryce, MopERN DEMOCRACIES, 
59; Haynes, ELecTion or SENATORS, 176-179; ROOSEVELT, AUTOBIOGRAPHY, 47I- 
472, in connection with the famous Archbold-Foraker correspondence, 2 FORAKER, 
Nores or A Busy Lire, 328, et seg.; and N. Y. Times, Sept. 22, 25, 1908. 

161 See notes 129, 130, 151, supra. 

162 Rep. Atty. GEN. FOR 1885. 

163 Garland in the debate on the Davis Bill supported the amendments of 
the southern Senators seeking to curtail the jurisdiction of the federal courts. 
He nevertheless believed that despite such proposed curtailment, the increase 
in their litigation required the changes proposed by the scheme for courts of 

- appeals. “I say that if this amendment of the Senator from Louisiana [Jonas] 
should be adopted, yet the legitimate and proper business arising before the 
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plan, which “ while preserving the general idea of what is known 
as the Davis Bill” *** proposed several changes and modifications 
therein, largely in the direction of curtailed jurisdiction. ‘ There 
is no concealing the fact,” he tells Congress, “ that something 
should be done and that without further delay.”**° Congress 
did do something but only a part of what Garland asked. A 
Democratic House found it congenial to adopt Garland’s rec- 
ommendations in so far as he urged a restriction of the right of 
removal of cases from state courts into federal courts. Culber- 
son took the lead in the House in acting on the Garland report, 
and for the fifth time introduced his proposals.*** On March 17, 
1886, the House Judiciary Committee reported out his bill.’* 
It provided (1) an increase from $500 to $2,000 in the jurisdic- 
tional amount, (2) a limitation of the right of an assignee of 
negotiable paper to sue only when the original holder could 
sue, (3) elimination of the plaintiff’s right to remove from the 
state courts, save in cases where local prejudice was shown, (4) 
withdrawal of jurisdiction based solely upon federal incorpora- 
tion as well as in cases between a foreign corporation doing 
business within a state and a citizen of that state.*** The bill 
passed this time without debate and without division, on Jan- 
uary 13, 1887. In the Senate the bill was reported from the 
Judiciary Committee with serious changes.’ Remission to 
the state courts of the heavy item of business that came to the 
federal courts at the suit of foreign and federal corporations 
was still too much for the Senate. It retained this large source 
of litigation, compromising with the House only to the extent 
of withdrawing the national banks from the stream of federal 
litigation by declaring them to be “ deemed citizens of the States 


Federal tribunals, confined within their jurisdiction as it was originally, before 
the innovations of the act of 1875, is of sufficient importance and sufficient 
weight and so exacting as to require additional force in the United States 
tribunals.” 13 Conc. Rec. 3635 (May 5, 1882). 

164 Rep, Atty. GEN. FOR 1885, 41. 

165 Jbid. 37. 

166 47 Conc. Rec. 487 (Jan. 6, 1886). 

167 Tbid. 2454. The accompanying report is House Report, No. 1078, 49th 
Cong., rst Sess., Ser. No. 2438. 

168 The bill is found in full in 18 Conc. Rec. 613. 

169 Tbid. 614. 

170 By Wilson of Iowa on Feb. 24, 1887. Ibid. 2542-2546. 
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in which they are respectively located ” and thus subjecting them 
to the exclusive jurisdiction of the state courts." The House 
swallowed this compromise *™* and the bill became law on March 
3, 1887. 

This legislation eased the pressure upon the lower courts. To 
a degree it restrained the inflow of litigation, although the gain 
was in part offset by cases brought under the new Tucker Act.*” 
But the effect of the legislation upon the Supreme Court was 
negligible. The elimination of national bank litigation cut off a 
minor feeder of the Supreme Court docket. But inasmuch as 
appeals to the Supreme Court from the lower courts were limited 
to controversies involving more than $5,000, lifting the bar for 


171 The attitude of the Senate Judiciary Committee toward the Culberson 
Bill is best illustrated by the remarks of Senator Edmunds, then a member of 
the Committee: “The bill as it came from the House of Representatives was 
altogether extreme, and the gentlemen of the committee who felt the incon- 
venience and wrong of subjecting mere local affairs to the great expense of 
national jurisdiction, diminished their desires so that the committee at last 
agreed upon the bill as it now stands, which is much less extreme than the one 
the other House proposed, and which, on the whole, if we correctly understand 
it, does not do any injustice to any of the people who have national interests 
in the States where they do not live other than carrying the right to go to the 
United States courts from $500 to $2,000.” 18 Conc. Rec. 2544. The Bill 
passed the Senate on Mar. 2, 1887, by a vote of 44 to 6, with an amendment 
providing for an increase in judicial salaries. At the same time a conference 
with the House was requested, Wilson, Hoar, and Pugh being appointed as con- 
ferees. Ibid. 2546. 

172 On Mar. 3, 1887, the House agreed to a conference, naming Culberson, 
Tucker, and Parker as conferees. Jbid. 2721. At the same time the Senate 
recalled the bill, reconsidered the amendment for increasing judicial salaries, and 
rejected it. Ibid. 2618, 2624. The conference committee then reported that the 
House should recede, and their report was approved by the House. Ibid. 2727. 

178 By the Act of Mar. 3, 1887, 24 Start. 505, the district courts were given 
concurrent jurisdiction with the Court of Claims in cases where the amount 
did not exceed $1,000, and the circuit courts were given a similar concurrent 
jurisdiction where the claim was not in excess of $10,000. This Act also 
changed the wording of the statutes defining the nature of claims against the 
government over which the Court of Claims was given jurisdiction. This change 
was held not to extend the jurisdiction of the Court of Claims beyond claims 
for money arising out of equitable, maritime, or legal demands, and thus the 
Court had no power to render decrees for specific performance or for the de- 
livery of property recovered in kind. United States v. Jones, 131 U. S. 1 (1889). 
From the years 1887 to 1892 the cases brought under this Act in the circuit 
and district courts number 991, of which twenty-two were appealed to the 
Supreme Court. See Rep. Atry. Gen. For 1892, Ex. 3, pp. 10-11. 
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resort to the federal courts from $500 to $2,000 left wholly un- 
touched the appeals of the Supreme Court. Thus bills for inter- 
mediate appellate tribunals continued to be introduced into Con- 
gress at the same time that this determined effort to curtail juris- 
diction was being made.’ 

The fact that the Act of 1887 scarcely touched the Supreme 
Court naturally led Garland in his last two reports, in 1887 and 
1888, to repeat his plaintive appeal “ that something be done ” to 
relieve the Supreme Court.’ “ Almost every mail,” wrote Gar- 
land, “ brings me one or more letters about this matter from 
people of such legal or other standing as entitles them to a hear- 


ing.” Bar and bench were again Even the mem- 


174 Bills for the establishment of courts of appeals were introduced into the 
House by Rosecrans on Dec. 10, 1883, by Payson on the same day, by Springer 
on Feb. 4, 1884, by Dorsheimer on Feb. 18, by Herbert on Feb. 18. 15 Conc. 
Rec. 60, 64, 866, 1194, 1199. In the Senate similar bills were introduced by 
Lapham on Dec. 10, 1883, by Mitchell on Mar. 4, 1884, and by Bayard on the 
same day. Ibid. 51, 1577, 1578. The Senate Judiciary Committee reported them 
back adversely, and reported their own bill on April 14, 1884. Ibid. 2919. In 
the next session this bill, similar to the Davis Bill, was debated very shortly. 
Senator Hoar spoke in support of it, but no action was taken. 16 ibid. 880-883. 
In the House on Dec. 4, 1884, Oates introduced a bill to establish courts of 
appeals. Ibid. 56. In the Forty-ninth Congress bills for the establishment of a 
circuit court of appeals were introduced in the Senate by Hoar on Dec. 8, 1885, 
by Wilson on Jan. 20, 1886, and by Gray on Feb. 16, 1886. 17 Conc. REc. 
122, 768, 1467. In the House similar bills were introduced by Wheeler on 
Dec. 21, 1885, and by Payson on Dec. 21, 1885. Ibid. 366, 377. During the 
First Session of the Fiftieth Congress bills for intermediate appellate courts were 
introduced by Senator Gray on Dec. 13, 1887, and by Senator Pugh (by re- 
quest) on Jan. 9, 1888. 19 ibid. 47, 287. In the same session of the House 
bills of this nature were introduced by Wheeler and Payson on Jan. 4, 1888, 
and by Springer on Jan. 16, 1888. Ibid. 205, 209, 483. On Mar. 7, 1888, 
these bills were reported back adversely by Rogers of the Judiciary Committee, 
together with a substitute bill. House Report, Nos. 941, 942, soth Cong., 1st 
Sess., Ser. No. 2600. A bill was also introduced by Phelan for the appointment 
of a commission to inquire into the organization of the federal judiciary on 
Jan. 4, 1888, which was reported back adversely from the Judiciary Committee. 
19 Conc. Rec. 231, 1192; House Report, No. 390, soth Cong., rst Sess., Ser. 
No. 2599. In the second session Payson of the House introduced a bill for 
courts of appeals on Feb. 4, 1889. 20 Conc. Rec. 1474. 

175 Rep, Atty. GEN. FoR 1887, xv; ibid. For 1888, xiv. 

176 Rep, Atty. GEN. FOR 1887, xv. 

177 See William Strong, “Relief for the Supreme Court,” 151 N. Am. 
Rev. 567; Walter B. Hill, “The Federal Judicial System,” 12 Am. Bar AssN. 
Rep. 289, reprinted in 22 Cut. Lec. News, 9; Walter B. Hill, “ Report of 
the Committee on Federal Legislation,” 1889 Ga. Bar Assn. REP. 69; Walter 
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bers of the Supreme Court felt impelled to speak. Chief Justice 
Waite,’ Mr. Justice Harlan,’ and Mr. Justice Field **° in turn 
sought to enlist public opinion to secure Congressional action. 
Attorney General Miller in 1889 and 1890 repeated the urgings 
of his predecessor for reorganization of the Judiciary." With 
strong division of opinion as to the means for the relief of the 
Supreme Court, the American Bar Association was united in urg- 
ing the need for some action, and was instrumental in securing 
consideration of the matter in the President’s annual message." 
His professional interest *** made President Harrison unusually 
alert to the needs of the federal bench: 


“The plan of providing some intermediate courts having final ap- 
pellate jurisdiction of certain classes of questions and cases has, I 
think, received a more general approval from the bench and bar of the 
country than any other. Without attempting to discuss details, I 
recommend that provision be made for the establishment of such 
courts.” **4 


At last on April 7, 1890, a bill introduced by Congressman 
John H. Rogers **° came out of the House Committee on Ju- 


B. Hill, “ Relief of Suitors in Federal Courts,” 66 Attantic MonTHLy, 671; 
Samuel Maxwell, “ Relief of the United States Supreme Court,” 23 Am. L. Rev. 
958; Alfred C. Coxe, “ Relief of the Supreme Court,” 6 Forum 567; William M. 
Meigs, “ Relief of the Supreme Court of the United States,” 23 Am. L. RE. 
(N. S.) 360; J. H. Raymond, “ Relief of the Federal Court’s Docket,” 1889 
Itt. Bar Assn. Rep. 65; Robert M. Hughes, “ Reorganization of the Federal 
Courts,” 10 Va. L. J. 193; W. H. Rossington, “ Federal and State Jurisdiction,” 
1888 Kan. Bar Assn. Rep. 34; R. C. M., “The Supreme Court of the United 
States and the Schemes for Relieving It,” 2 Cur. Comm. 11. 

178 “ Remarks of Chief Justice Waite,” 36 Arpany L. J. 318. 

179 Justice Harlan, “ The United States Supreme Court,” 20 Cui. Lec. News 
208. 
180 Address of Mr. Justice Field, “The Centenary of the Supreme Court of 
the United States,” 24 Am. L. Rev. 351. 

181 “T call special attention to the recommendations upon this subject of my 
predecessor in each one of his annual reports .. .” Rep. Atty. GEN. FoR 1889, 
xix. See also ibid. for 1890, xviii. 

182 Report of the Committee on the Relief of the Supreme Court, 13 Am. 
Bar Assn. REP. 338. 

183 See CuLtom, Firry Years or PuBLic SERVICE, 248. 

184 First Annual Message of Dec. 3, 1889; 9 RICHARDSON, MESSAGES AND PAPERS 
OF THE PRESIDENTS, 42-3. 

185 The bill was introduced on April 4, 1890, 21 Conc. REC. 3049. 
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diciary.“** The bill, in effect, repeated the Davis proposals. 
District and circuit courts were fused; nine intermediate courts 
of appeals were created with final decision in cases arising solely 
through diversity of citizenship, subject, however, to certifica- 
tion; two additional circuit judges for each circuit were to pro- 
vide the necessary additional judicial force, wholly relieving the 
Justices from circuit duty.**’ 

The debate upon the bill threshed over old straw. The op- 


- position repeated the arguments of the 1882 debate.*** Nine 


appellate courts, it was urged, would lead to diversity of de- 
cisions within the courts’ area of finality.**° On the other hand, 
the whole assumption of securing relief by adding to existing 
machinery was challenged. Complete elimination of all juris- 
diction based on diverse citizenship was the counter proposal.*®° 
The upshot was the passage of the bill by an overwhelming 
vote.** But in the Senate the fierce differences of opinion 
of 1882 were still alive. William M. Evarts was now Chairman 
of its Judiciary Committee. In 1882 he had led the fight before 
the American Bar Association against the Davis Bill and for 
the Manning scheme of dividing the Supreme Court into three 
divisions*** He had since become a convert to the proposal 
for intermediate appellate courts. On August 5, 1890, Evarts 
reported out of committee a substitute for the House bill,’®** 
which retained the central proposal of nine courts of appeals.*** 


-~ 


186 Ibid. 3130. 

187 The bill is to be found in full in 21 Conc. REc. 3402. 

188 Culberson supported the bill because it would put an end to the “ judicial 
despotism exercised by circuit and district judges.” Ibid. 3403. 

189 Breckenridge of Kentucky also argued that it would be impossible to 
limit the number of appellate courts to nine. Ibid. 3407. 

199 Oates in closing said, “It behooves every lover of this country to cut 
down Federal jurisdiction instead of enlarging it, if he would preserve and per- 
petuate our Government.” Ibid. 3407. 

191 After the defeat of a motion to recommit the bill, it passed by a vote of 
131 to 13. Ibid. 3410. 

192 See “ Minority Report on the Relief of the United States Courts,” 5 Am. 
Bar Assn. REP. 363. 

193 21 Conc. Rec. 8133. On motion of Cockrell, 500 additional copies of 
Rogers’ bill were printed, 750 on the motion of Evarts, and 750 on Manderson’s 
motion. SEN. JouRNAL, 51st Cong., rst Sess., Ser. No. 2677, pp. 268, 453, 472. 

194 The bill is printed in full in 21 Conc. Rec. 10218. Save for very minor 
literary changes, the alteration of allowing direct review by the Supreme Court 
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Otherwise his bill made important modifications. It retained 
the district and circuit courts, but abolished the appellate juris- 
diction of the circuit courts; it provided for direct appeals from 
the district and circuit courts to the Supreme Court in defined 
classes of cases, and routed all other cases to the courts of ap- 
peals for final disposition.**° On a careful forecast of the prob- 
able volume of business likely to come before the courts of ap- 
peals as well as of the demands on the district and circuit judges, 
in view of the redistribution of jurisdiction, Evarts felt that a 
single additional circuit judge for each circuit would be ample 
to carry the load.**° The important modification of Evarts upon 
the House bill was that Evarts bifurcated the appellate stream 
from the district and circuit courts by sending one branch of 
intrinsically more important issues straight to the Supreme Court 
and diverting the more numerous but less difficult issues to the 
nine new appellate courts. These proposals originated in part 
with a strong committee of the American Bar Association, and 
were worked out in conference between this committee and a 
sub-committee of the House and Senate Judiciary Committees, 
presided over by Senator Evarts.**’ The ingenuity of Evarts 


in capital cases and other infamous crimes, the addition of Sections Thirteen and 
Fifteen providing for appeals from the United States Court in the Indian Ter- 
ritory and the other territorial supreme courts, the bill, as introduced by Senator 
Evarts, became law by the Act of Mar. 3, 1891, 26 Star. 829. 

195 Subject to certification or certiorari to the Supreme Court. 

196 21 Conc. REC. 10220-10222. Evarts pointed out how jurisdiction based 
upon diversity of citizenship increased, and jurisdiction based on subject-matter 
decreased, as one moved westward. 

197 The committee of the American Bar Association consisted of David Dudley 
Field, Henry Hitchcock, Francis Rawle, J. Randolph Tucker, George H. Bates, 
Edward Otis Hinkley, William Allen Butler, Thomas J. Semmes, J. Hubley 
Ashton, and Walter B. Hill. The hearing was held on Feb. 13, 1890, at which was 
presented the draft of a bill “‘ which embodied the characteristic feature of the 
legislation adopted, viz., the provision retaining in the appellate jurisdiction of 
the Supreme Court constitutional and all Federal questions and diverting to the 
new appellate court those cases which for the most part involve municipal law 
and which principally are brought into the courts of the United States by the 
mere fact of citizenship of the parties.” ‘“ Report of the Committee on Judicial 
Administration and Remedial Procedure,” 17 AM. Bar Assn. REP. 336, 337. The 
differences between this draft and the bill reported to the Senate by Mr. Evarts 
were (1) that the draft provided for a writ of error from the lower court to the 
Supreme Court in only one class of criminal cases, namely, capital cases; (2) that 
the draft gave the right of exception to an interlocutory decree appointing 4 
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and his associates proposed the relief of the Supreme Court and 
at the same time the retention of as much of the traditional 
structure as was possible. Evarts’ device satisfied the most 
powerful impetus behind the proposal for intermediate appellate 
tribunals, in that it shut off from the Supreme Court the type 
of litigation which the proponents of the Davis Bill and its suc- 
cessors most aimed at withdrawing; and yet it satisfied tradition- 
alists like Evarts by retaining the old courts and by providing 
immediate Supreme Court review of their decisions upon those 
vital issues which were appropriate for Supreme Court review. 
Again, while Evarts hardly expected any more circuit attendance 
by the Justices in the future than in the past, he did not disturb 
the deep sentiment behind the old tradition by explicitly elim- 
inating them, as did the House bill, from the composition of the 
circuit courts of appeals. But he did not satisfy the extremists 
who still thought of the pioneer days when the Justices were 
active on circuit and thus, supposedly, kept the common touch. 
This feeling cut across party lines, for its leading sponsors were 
Edmunds of Vermont ** and Vest of Missouri.**® The minority 
supported the old Manning scheme for a tripartite division of 
the Supreme Court. But on September 24, 1890,” the Evarts 


receiver; (3) that the draft transferred all the circuit court jurisdiction to the 
district courts; (4) that the draft contemplated that circuit courts of appeals 
should be composed of three circuit judges, which would require the appoint- 
ment of two additional circuit judges for each circuit. 

198 On Aug. 8, 1890, Edmunds from the Judiciary Committee submitted the 
report of the minority advocating the divisional scheme for relieving the Supreme 
Court. See 21 Conc. Rec. 8307. For the minority report see Sen. ReEp., No. 
1571, 51st Cong., rst Sess., Ser. No. 2711. 

199 21 Conc. REC. 10223-10224: “I do not want to say anything disrespectful 
about the judges of the Supreme Court or the circuit and district courts of the 
United States, but they are men—that is no criticism on them — with like 
motives, passions, instincts, whatever you may term them, as ourselves and as 
other men, and when you put a man into an office with a life tenure, and, if I 
might use the expression, put him on a sort of pedestal above the rest of the 
people, he then thinks that leisure is the first element of his new position.” 

200 The debate began on Sept. 18 and continued for six days. See ibid. 
10193-10194 (Sept. 18), 10217-10232 (Sept. 19), 10278-10288 (Sept. 20), 10302- 
10318 (Sept. 22), 10335 (Sept. 23), 10363-10365 (Sept. 24). Dolph of Oregon 
called attention to the imperative need for relief, remarking: “ We want a system 
which is adequate to the business of to-day and sufficient to meet the demands 
of the future.” Jbid. 10227. He favored the House bill rather than the Senate 
amendment, but was willing to support the latter because of the immediate need 
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Bill finally prevailed with only six dissenting votes.” The dif- 
ferences between the two houses threw the bill into conference at 
the next session.” In conference the House yielded to the Sen- 
ate amendments.” Rogers, however, held out against agreement 
because the Senate bill did not abolish the circuit courts, failed 
to provide relief for the Supreme Court over its existing docket 
by allowing transfers of pending causes to the new circuit courts 
of appeals, increased the appellate jurisdiction of the Supreme 
Court in criminal cases, did not relieve the Justices of circuit 
duty, and made shifting courts of the circuit courts of appeals.””* 
Culberson led for acceptance of the conference report,”’’ which 
prevailed.” The bill which established the circuit courts of 
appeals received the President’s approval on March 3, 1891.” 
The remedy was decisive. The Supreme Court at once felt 
its benefits. A flood of litigation had indeed been shut off. While 


of reform. On Sept. 20, Ingalls’ amendment, now Section Thirteen of the Act, 
relative to appeals from the Indian Territory, was adopted. Ibid. 10279. Then 
Dolph’s amendment, now Section Fifteen of the Act, giving the circuit courts 
of appeals appellate jurisdiction from the territorial courts where they would 
have final jurisdiction of appeals from the circuit and district courts, was adopted. 
Ibid. 10282. Dolph’s amendment for a tenth circuit comprised of Oregon, Wash- 
ington, Montana, and Idaho, was defeated. Ibid. 10287. A bill for increasing 
the number of circuits from nine to ten was favorably reported from the Judiciary 
Committee by Senator Hoar, on Feb. 10, 1891. See Sen. Rep., No. 2179, 51st 
Cong., 2nd Sess., Ser. No. 2827. On Sept. 22, 1890, Vest offered his divisional 
bill in the form of an amendment which was rejected by a vote of 36 to Io. 
21 Conc. Rec. 10316. Pasco of Florida offered an amendment to prohibit the dis- 
trict judges from sitting on the intermediate court of appeals, but this was 
rejected. Ibid. 10311. Gorman’s amendment to remove the circuit court of 
appeals from Richmond to Baltimore was defeated. Ibid. 10364. 

201 The vote was 44 to 6. Ibid. 10364. 

202 On Sept. 30, 1890, the House received the Senate bill and referred it to 
the Judiciary Committee. Ibid. 10678-80, 10759. At the next session on Feb. 21, 
1891, the House voted not to concur in the Senate amendments, and appointed as 
conferees Taylor, Caswell, and Rogers. 22 ibid. 3087. The Senate at its former 
session had appointed Evarts, Hoar, and Pugh. Sern. Journat, sist Cong., 1st 
Sess., Ser. No. 2677, p. 543. 

203 The conference report was made to both houses on Feb. 28, 1891. 22 
Conc. REc. 3535, 3583. 

204 Thid. 3584-3585. 

205 Ibid. 3585. Breckenridge, who had opposed the House bill, was won to 
the support of the Senate bill. Jbid. 3586. Oates opposed the report, proposing 
one nationai court of appeals at Washington. 22 Conc. Rec. App. 248. 

206 No tellers were ordered. Ibid. 3587. 

207 Ibid. 3760. 
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in the October Term, 1887, 482 new cases were docketed; in 
1888, 550, in 1889, 489, and in 1890, 623; in 1891 (with the new 
Act only a few months in operation) new business dropped to 
379 cases and in 1892 to 275 cases.” 


Harvarp Law Scuoot. Felix Frankfurter. 
(To be continued) 


208 These figures deal only with the appellate docket. See REPorTs oF AT- 
TORNEY GENERAL for the years mentioned. 
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THE TAXATION OF UNREALIZED INCOME 


OUBTLESS no one would contend, even with the staccato 
definition of income of Eisner v. Macomber’ fresh in his 
mind, that the federal Treasury can collect an income tax only 
in respect of actual cash receipts in hand paid. Surely income 
may be realized from the receipt of property as well as from the 
receipt of money.?, Moreover, even a layman would be likely to 
concede that an income tax might properly be collected in respect 
of some amounts actually not received at all, such as the amount 
of interest coupons due and payable but as yet uncashed by the 
taxpayer. Upon the foundation of these accepted premises, the 
Treasury has erected a considerable structure of decisions im- 
posing income tax liability with regard to amounts which the tax- 
payer did not receive, and in many cases could not have received, 
in cash, or even in property. It is the purpose of this article to 
consider the validity of some of these decisions which the Treas- 
ury has conveniently grouped under the heading of constructive 
receipt.* 


1 “ After examining dictionaries in common use (Bouv. L. D.; Standard Dict.; 
Webster’s Internat. Dict.; Century Dict.), we find little to add to the succinct 
definition adopted in two cases arising under the Corporation Tax Act of 
1909 (Stratton’s Independence v. Howbert, 231 U.S. 399, 415; Doyle v. Mitchell 
Bros. Co., 247 U. S. 179, 185) —‘ Income may be defined as the gain derived 
from capital, from labor, or from both combined,’ provided it be understood to 
include profit gained through a sale or conversion of capital assets, to which it was 
applied in the Doyle Case (pp. 183, 185). 

“ Brief as it is, it indicates the characteristic and distinguishing attribute of in- 
come essential for a correct solution of the present controversy. ... ‘ Derived 
— from — capital’; ‘the gain — derived — from — capital, etc. Here we have 
the essential matter: mot a gain accruing to capital, not a growth or incre- 
ment of value in the investment; but a gain, a profit, something of exchangeable 
value proceeding from the property, severed from the capital however invested or 
employed, and coming in, being ‘ derived,’ that is received or drawn by the re- 
cipient (the taxpayer) for his separate use, benefit and disposal; — that is income 
derived from property. Nothing else answers the description.” 252 U. S. 180, 
207 (1920). 

2 Peabody v. Eisner, 247 U. S. 347 (1918); Doerschuck v. United States, 274 
Fed. 739 (E. D. N. Y., 1921). 

8 The articles of the United States Treasury Regulations 65 particularly perti- 
nent to this discussion are 50-52. These articles, it will be found, are compara- 
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I 


1. The simplest cases of constructive receipt are those in which 
(1) the taxpayer is immediately entitled to money; (2) the 
money is immediately available to him; * and (3) his failure to 
receive it in cash is due entirely to his own volition. Thus 
amounts of salary accruing monthly to a taxpayer and available 
to him but actually not drawn, have been taxed to him as of the 
year in which they accrued.’ In the same way, an uncashed 
dividend check,® and interest coupon,’ have been considered in- 
come to the owner as of the time of receipt and of maturity 
respectively. Moreover, if the amount of the dividend, instead 
of being paid to the shareholder, is at his request applied against 
his notes held by the corporation,* it is considered income to him, 
evidently as of the time of declaration.° 

These decisions appear quite unobjectionable, even though the 


tively conservative in their claims for the revenues. The application of the regu- 
lations to particular cases has occasionally been more exacting against the tax- 
payer. 

There is a valuable discussion of the question “ When is Income Realized? ” by 
Professor Thomas S. Adams in Tue Ferperat Income Tax (Columbia Univ. 
Lectures), 29-50. 

4 Cf. the cases discussed in Part III, infra. 

5 A. R. R. 4385, Il-2 C. B. 81. (The cumulative bulletins, issued every six 
months by the Treasury Department, contain the published rulings of the De- 
partment. An explanation of the references made to them in this article will be 
found in the Introductory Notes to each bulletin.) 

6 I. T. 2072, III-2 C. B. 76. In the case presented to the Treasury, the recipi- 
ent was incompetent, and the checks were not actually cashed until after his 
death; but it was held that the checks were to be considered as income to him 
as of the date of their receipt. 

7 U. S. Treas. Recs. 65, Art. 52. But the Treasury holds that a defaulted 
interest coupon is not income to the taxpayer until paid. U. S. Treas. Recs. 65, 
Art. 52; S. R. 1363, IV-5 B. 8. 

8 I. T. 1740, II-2 C. B. 82; I. T. 1666, Il-1 C. B. 64. The same holding has 
been made where dividends, paid on stock deposited in escrow pursuant to a con- 
tract of purchase, were credited to the vendor as part payment of the price of the 
stock. See I. T. 1958, III-1 C. B. 111. 

® Cf. the decisions in United States v. Mellon, 279 Fed. 910 (W. D. Pa., 1919), 
aff'd, 281 Fed. 645 (3rd Circ., 1922), and United States v. Davison, 1 F. (2d) 465 
(W. D. Pa., 1924). These cases each involve a dividend by the Gulf Oil Corpora- 
tion in 1913. According to the facts as they appear in the Davison case, where 
they are most clearly set forth, the board of directors of the corporation declared 
a cash dividend of too per cent, and at the same time gave each shareholder the 
right to subscribe at par to two additional shares of stock for each one owned. 
Each of the defendants had agreed with the others in advance to indorse his 
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taxpayer is reporting upon a cash receipts rather than upon an 
accrual basis.*° As a practical matter, it would be a curious re- 
sult if a taxpayer might at his pleasure postpone the collection 
of income taxes against him by leaving his interest coupons un- 
clipped or his salary undrawn. 

On the other hand, the Board of Tax Appeals has led the way 
in preventing the undue extension of this doctrine to cases in 
which the amounts in question are not actually available to the 
taxpayer, although they have been credited to him on the books 
of the payor. The Board has held that commissions credited to 
an employee but not drawn and actually not available need not 
be reported until paid,’ and that a salary check issued in 1918 
but not received by the employee until 1919 constitutes income 
in the latter year.* Since each of these decisions has been 
acquiesced in by the Commissioner of Internal Revenue, the 
soundness of the Board’s rule will not be questioned.” 

2. A slightly more difficult case is presented if the taxpayer 
is not immediately entitled to receive money, but instead receives 
a promise to pay money in the future. Suppose, for example, 
that a corporation distributes a dividend in scrip instead of cash. 
Two questions then arise: (1) is there any taxable income until 
the instrument is paid; and (2) if there is, how much is it? In 
view of the emphasis in the earlier revenue acts upon actual 
receipt as the test of income, it is not surprising to find a federal 
district court stating by way of dictum, with respect to the pro- 
visions of the 1913 Act: 


dividend check back to the corporation in exchange for stock. It was held in 
both cases that the defendant was not taxable upon the cash dividend, since in 
reality he received it in stock. Cf. Appeal of Paul, 2 B. T. A. 150 (1925). And 
see the discussion under Part III, infra. 

10 For a discussion of these two methods of computing net income, see, ¢.g., 
MontcoMERy, INCOME TAX PROCEDURE 1925, 497, 510. 

11 Appeal of Maisel, 2 B. T. A. 66 (1925); Appeal of Englander, 1 B. T. A. 
760 (1925). . 

12 Appeal of Edmunds, 1 B. T. A. 998 (1925). 

13 Suppose a contractor sells municipal special assessment bonds to a broker at 
90, 85 to be paid to him in cash, and 5 to be paid to a bank as security for the 
payment of interest on the bonds, collection of which the contractor guarantees. 
The Bureau has held that the sale price of the bonds is 90, te be considered as 
received in the year of sale, evidently on the theory that the provision for security 
was merely a collateral arrangement, similar to a pledge. I. T. 1788, II-2 C. B. 
83. Cf. S. 1315, 2 C. B. 82. Quaere whether the Board of Tax Appeals would 
take the same view. : 
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“ Actual receipt within the current tax year is a condition to the levy 
of the tax, by the terms of the act as construed by the courts. .. . If 
a seller accepts the notes of third persons in absolute payment, the rule 
would be different. But where the effect of the transaction is a mere 
promise to pay, and not an actual payment, it cannot be said to be 
income, until it has been actually received, and is not subject to be 


‘taxed as such until its actual receipt.” ** 


Although the court apparently concedes that a note accepted 
in absolute discharge of an obligation must be accounted for in 
the year in which received, it emphatically denies such a possi- 
bility if the note has been taken in conditional discharge.” If 
it were true that no income ever arises until cash is received, the 
court’s conclusion would be perfectly sound. But income may 
be realized from the receipt of property,’® and a promissory note, 
no matter whether received in conditional or absolute discharge, 
is clearly property. Consequently there is at least the possibility 
of taxable income upon the receipt of the note, although it may 
be payable ten years later.*” 

If the note is to be taxed as income because it is property, it 
seems to follow that the amount of income will depend upon the 
market value rather than upon the face value or par of the in- 
strument. To be sure the market value may also be the face 
value. But in each case, the real test should be — how much is 
this property fairly worth.** 


14 United States v. Christine Oil & Gas Co., 269 Fed. 458, 459 (W. D. La., 
1920). 

15 A creditor may receive the debtor’s negotiable instrument in full satisfac- 
tion of his simple contract obligation. However, unless the contrary clearly ap- 
pears, the instrument will in most jurisdictions be deemed to have been received 
in conditional discharge; that is, until the instrument reaches its maturity, there 
is no right of action upon the debt. If it is then dishonored, the right of action 
upon the debt revives, and the instrument is held as security. 3 W1LListon, Con- 
TRACTS, § 1922. 16 See cases cited in note 2, supra. 

An interesting recent case involving the question of the receipt of income in 
property is Jones v. United States, Court of Claims, April 6, 1925, where it was 
held that quarters assigned an officer of the Army did not constitute taxable in- 
come to him. Cf. U. S. Treas. Recs. 65, Art. 33. 

17 Article 1547, U. S. Treas. Recs. 65, provides: “Scrip dividends are subject 
io tax in the year in which the warrants are issued.” 

18 To this effect, see Appeal of Wolfson, 1 B. T. A. 538 (1925), and U. S. 
Treas. Rees. 65, Art. 1547. 

It has been forcefully urged that the gain or loss on an exchange of property 
should not be recognized unless the property received has a readily realizable 
market value. See 2 Nat. Income Tax Mac. 208 (July, 1924). See Revenue Act 
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Su 
In a second group of cases, which are far more troublesome by 
to the Treasury and to taxpayers, the taxpayer is actually en- te 
titled to certain amounts of income at once, but the obligor re- sh 
fuses, at least for the time being, to pay. In some of them, a $1 
further complication is presented in the fact that the amount due ur 
is uncertain until finally determined by a court. There is again sh 
the possibility that the obligor admits liability to some limited 
extent. During the past few years, with recurrent tax reductions, it! 
taxpayers have been astute to postpone the date of realization of ye 
income as far as possible; during 1914-18, with increasing rates, m 
the anxiety of taxpayers in some cases was to accelerate the T 
realization. Consequently the Treasury and the taxpayer have Ol 
changed sides from time to time, with some resulting uncertainty de 
in the departmental decisions. The facts of two types of these tk 
cases presented to the Treasury may properly serve as a text for 
; the discussion. n 
i: 1. The Federal Control Act *® authorized the President to enter re 
| into agreements with certain carriers under federal control to th 
pay, as just compensation, an annual sum not in excess of the: ai 
average annual railway operating income for the three years n 
ended June 30, 1917. Provision was made for submission of ti 
claims to boards of referees in the event compensation was not E 
so agreed upon, and finally for suits in the Court of Claims if te 
the decisions of the boards were not accepted. ‘The so-called re 
“standard return” of the Interstate Commerce Commission y 
seems to have been the minimum amount which the carriers E 
might receive as just compensation.”® Suppose, then, that a rail- b 
road was under federal control from January 1, 1918 until March 5 
of 1921, § 202(c), 42 Strat. 230. The 1924 Act, § 202(c), 43 Strat. 256, provides h 
that the gain or loss is to be measured by the fair market value of the property t 
received. Probably the strongest reason for the contention in favor of the readily S 
realizable market value test has been the tendency of the Treasury in some cases 
to treat promises to pay as the equivalent of cash to the amount of their face 
value. If “readily realizable market value” is construed to mean that amount C 
which a willing buyer will pay a willing seller in the market, a doubtful construc- S 


tion, then “fair market value” seems a more accurate phrase. If it means a 
forced sale value, is the actual income from the transaction being zeported? 

19 Act of March 21, 1918, c. 25, § 1, 40 STAT. 451. 

20 See O. D. 642, 3 C. B. 231. 
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I, 1920, with no contract with the Director General of Railroads. 
Suppose that during 1918, it received from the Director General 
by way of compensation $5,000,000. In the same year, the In- 
terstate Commerce Commission certified that its standard return 
showed $8,000,000. In 1921, a board of referees decides that 
$15,000,000 is just compensation for each year the railroad was 
under federal control. A settlement is made on that basis. How 
should the income be reported? 

2. A corporation has accumulated a surplus largely in excess of 
its reasonable needs, with very large net earnings for the fiscal 
year 1918. Its board of directors refuses, upon the demand of 
minority stockholders, to declare more than a nominal dividend. 
The stockholders secure in 1919 a decree of a court of equity 
ordering a distribution of substantial dividends; upon appeal this 
decree is affirmed in 1921. The dividends are actually paid in 
that year.** When should they be reported as income? 

In either case, a layman’s reaction no doubt would be that 
neither item of income, dividends or compensation, should be 
reported until it actually comes to hand. He might argue that 
the Treasury could not compel a return in 1918, when the 
amounts were wholly undetermined; that if the Treasury could 
not compel a return on the theory of constructive receipt at that 
time, the taxpayer could not compel the Treasury to accept one. 
However, if the amounts are reported when received, in addition 
to the other income received in due course during that year, the 
result will be a gross distortion of the taxpayer’s income for that 
year, with a corresponding diminution of it for previous years. 
Even though the Treasury may not be able to compel a tax to 
be paid upon these items on the theory that they have been con- 
structively received, until their amount and the liability for them 
has been fixed, does it follow that the taxpayer may not, when 
the amount is determined, file amended returns to correct the 
showing of income for past years? 

The provisions of the Revenue Act of 1924 particularly appli- 
cable are Sections 212 and 213.”* After deGning gross income, 
Section 213 proceeds: 


21 Such a case is stated in A. R. R. 124, 2 C. B. 87. 
22 43 Srat. 267. A similar provision has occurred in the Revenue Acts of 
1921 (42 STAT. 238) and 1918 (40 STAT. 1065). 
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“The amount of all such items shall be included in the gross income 
for the taxable year in which received by the taxpayer, unless, under 
methods of accounting permitted under subdivision (b) of Section 212, 
any such amounts are to be properly accounted for as of a different 
period.” 


The portion of Section 212(b) which is pertinent follows: 


“The net income shall be computed upon the basis of the taxpayer’s 
annual accounting period (fiscal year or calendar year, as the case may 
be) in accordance with the method of accounting regularly employed 
in keeping the books of such taxpayer; but if no such method of ac- 
counting has been so employed, or if the method employed does not 
clearly reflect the income, the computation shall be made in accordance 
with such method as in the opinion of the Commissioner does amy 
reflect the income. . . .” 


Now it would seem that there is ample statutory authority 
in these provisions for the Commissioner to make the necessary 
adjustments in any case where the rigid employment of the tax- 
payer’s usual method, cash receipts or accrual, will yield inequi- 
table results. In the railroad case given above, although the rail- 
road might accrue on its books as the minimum compensation the 
standard return certified by the Interstate Commerce Commis- 
sion, it could hardly accrue the uncertain amount in excess which 
it later received. But if the excess amount awarded is reported, 
as the Treasury apparently requires,” in the year in which re- 
ceived, the effect will be that the railroad will report in a single 
return for 1921 $14,000,000 of income attributable to 1918 and 
1919, as well as its usual income for 1921. If the rates appli- 
cable are graduated, as would be the case if the recipient were 
an individual, or if they are higher in 1921 than in 1918, the 
result may be a considerably heavier tax burden, without any 
delinquency whatsoever on the part of the taxpayer.” A much 


23 See S. M. 1621, III-2 C. B. 72; S. M. 4171, Bull. IV-41, 6; I. T. 1212, I-1 
C. B. 90. Cf. I. T. 1326, I-1 C. B. or. 

24 An excellent example of the inequity of this result appears in O. D. 432, 
2 C. B. 84. The compensation of a Federal official was withheld for several years 
pending settlement of a contested election. It was finally paid to him upon a 
decision in his favor. The Treasury held that the entire amount so paid should 
be reported as income for the year in which received. In other words, his oppo- 
nent, by an unsuccessful election contest, succeeded with the aid of the Treasury 
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fairer solution seems to be for the Commissioner to permit the 
filing of amended returns in such cases, under the power given 
him in the statute. 


nt The Treasury adopted this procedure, at least for a time, by 
its regulations under the Revenue Act of 1918. Article 52 of 
Regulations 45 (1920 edition) provided in part: 
rs “In view of the unusual conditions prevailing at the close of the year 
Ly 1918, it is recognized that many items of gross income, such as claims 
ed for compensation under cancelled contracts, together with claims 
c- against contracting departments of the Government for amortization 
ot and other matters, while properly constituting gross income for the 
ce taxable year 1918 were undecided and not sufficiently definite in 
ly amount to be reported in the original return for that year. In every 
such case the taxpayer should attach to his return a full statement of 
such pending claims and other matters, and when the correct amount 
y of such items is ascertained an amended return for the taxable year 
'y 1918 should be filed.” 7° 


The Treasury seems to have taken the view that this construc- 
tion of the statute was superseded ** by that part of Article 51 
of Regulations 62, issued under the Revenue Act of 1921, which 


le 

‘ provided in part: 

h “Such items as claims for compensation under cancelled Government 
1, contracts constitute income for the year in which they are allowed or 
.- their value is otherwise definitely determined.” 

e 

Fl Although this later construction is doubtless more readily ad- 
‘ ministered, the former construction certainly results in a more 
e equitable statement of the taxpayer’s income. Since the statute 
2 is sufficiently flexible in its provisions to permit the 1918 inter- 
y pretation, it seems regrettable that the Treasury has not seen 
, fit to preserve this possibility of relief for hard cases. 

I in compelling him to pay normal taxes and surtaxes in excess of those which 


would otherwise have been due. 

25 For a case applying these provisions, see O. D. 816, 4 C. B. 93. 

26 T. T. 1489, I-2 C. B. 67; A. R. R. 1835, Il-1 C. B. 59. However, Article 
52, U. S. Treas. Recs. 45, has not been officially amended to omit the quoted 
sentence. 

It is not clear that the Treasury has ever availed itself of the construction of 
the statute embodied in the quoted provisions of Article 52 to relieve taxpayers 
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The final question in this branch of-the discussion is when the 
permission to file amended returns should be granted, if at all. 
The objective of the statute is said to be a clear reflection of 
income. In the cases given, a liability to pay over an item of 
income existed in 1918, although the money was not obtained 
until later. Moreover, in theory at least, a definite amount was 
then due, not by way of damages for breach of a contract, but 
by way of performance of the terms of the obligation, although 
it was not determined until later. If there was actually no liabil- 
ity to pay in a particular taxable year,”’ there seems to be no 
basis for returning as of that year compensation paid in some 
later year, even for services performed in the first year. It is 
for this reason that the plaintiff in Jackson v. Smietanka”* was 
properly denied the privilege of filing amended returns for 1913- 
1917 inclusive, in which he sought to report proportional parts of 
a payment received in 1918 for services rendered in 1913-1918. 
Moreover, if the amounts received are merely damages for a 
broken obligation, income appears to be clearly enough reflected 
if they are reported when received. But if the taxpayer can 


in hard cases. Rather the assertion has been made that the article was used in 
some cases merely to throw back into 1918, one of the highest tax years, amounts 
of income realized in 1919-21 by taxpayers who had lost money in those years of 
post-war adjustment. 

27 A plant of an American corporation in Germany was seized and operated 
by the German Government from 1917-19. In 1910, it was turned back to its 
original owners, together with compensation for its use during the war. The 
Solicitor of Internal Revenue held that, since the German government was under 
no legal obligation to pay for its use, the compensation paid in 1919 was income 
for that year. S. R. 1996, III-2 C. B. 75. See also L. O. 1086, I-1 C. B. 87. 

So, if a lawyer is to receive, upon the completion of certain services extend- 
ing over several years, a lump sum as compensation, whether determined in 
amount or not, there seems to be no basis in the present statute for apportioning 
the sum over the years in which the services were rendered. There was no 
liability to pay in the earlier years; the lawyer then had no claim which could 
be considered as income to him. 

28 272 Fed. 970 (7th Circ., 1921). Mr. Jackson accepted employment as 4 
railroad receiver in 1913, under an order providing for compensation of $2,000 
per month, with a further provision that at the termination of his trust he 
should “be at liberty to apply for such further compensation as to the court 
may then appear reasonable and just.” He applied to the court from time to 
time for additional compensation, but was refused, until in 1918 he was allowed 
“as final payment for all services rendered by him during the receivership herein 
the additional sum of $100,000.” Cf. Holbrook v. Moore, 293 Fed. 264 (E. D. 
Mo., 1921). 
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show a liability to pay a determinable amount in performance 
of some existing obligation, it seems he has made out a proper 
case for a return in that year of income subsequently paid.” 


III 


In the two groups of cases considered above, the question is 
the time at which certain amounts of income should be taxed. 
In another group of cases, which have likewise been classified by 
the Treasury as involving the doctrine of constructive receipt, 
the question is rather to whom a given amount should be taxed 
as income. The common characteristic of these cases is that A 
has or has had control of the disposition of the income in ques- 
tion, and could have received it himself, but that, at the time of 
payment, B was legally entitled to and actually received it. The 
problem will become less cryptic if examples of three typical 
cases — the transfer of income to become due, the contract for 
the payment of income to a third party, and the creation of a 
revocable trust — are set forth. . 

1. Suppose that A, the owner of an unregistered bearer bond 
for $1,000, cuts off the interest coupons and gives them to B. 
He then gives the bond itself to C. B subsequently receives pay- 
ment of the coupons as they mature; C receives the face of the 
bond upon its maturity. Who should return the income arising 
from the payment of the interest coupons? 

The Treasury has steadily held that A must return and pay a 
tax upon assigned income,” including interest coupons given an- 
other.** The principal reason advanced for this holding is: 


2° This principle seems to be recognized by the Treasury in some cases where 
a liability to pay existed on March 1, 1913, the effective date of the first income 
tax act. Thus in O. D. 591, 3 C. B. 113, some of the taxpayer’s property was 
listed for condemnation in 1906. It was not destroyed until 1917, in which year 
the taxpayer obtained a verdict for an award. Mandamus proceedings were in- 
stituted to obtain a settlement of the award, and in 1920, it was paid, with inter- 
est from 1906. Held, the measure of taxable income is the difference between the 
fair market value of the claim for the principal and interest on March I, 1913, 
and the sum actually received. To the same effect, see United States v. Guinz- 
burg, 278 Fed. 363 (2nd Circ., 1921). 

0 See, among other decisions, O. 912, 1 C. B. 80; O. D. 120, 1 C. B. 84. 

31 QO. D. 120, 1 C. B. 84. 
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“While the amount named in the assignment is never actually re- 
ceived by the donor, because of his ordering it to be paid to another, 
he admits his right of ownership by the very act of executing the 
assignment. The mere fact that it is received by his nominee, rather 
than by him, does not prevent its being his income.” 


This argument is hardly convincing. An admission of owner- 
ship of income months before its receipt is hardly conclusive as 
to its ownership at the moment of receipt, particularly when the 
evidence of ownership consists of an act or a document vesting 
all legal interests in the income in another. The time of receipt 
is certainly the time at which the income tax liability of these 
amounts must be determined, and at that time, the only individ- 
ual having any legal interest whatever in the interest coupons 
is 
Although the Treasury’s arguments may appear to be unten- 
able, it will be advisable to examine other supporting theories, 
since these cases have not yet been passed upon by the federal 
courts. One possible factor in the determination of the cases, 
which does not seem to have been considered decisive by the 
Treasury, lies in the relationship between the transferor and 
transferee. Suppose, for example, that B is A’s creditor, and 
the purpose of the transfer is to pay A’s debt. If A accordingly 
receives a release of his debt after the interest coupons are paid 
to B, it is arguable that A has received income, regardless of 
what may be held in assignment cases generally. For A has 
obtained property of value to him, a cancelled obligation, which 
conceivably may be held to be income.** To be sure, it is a sort 
of negative income, but it requires no sixth sense to perceive that 
A may have derived a gain quite as great as if he had received 
the money directly.** Or suppose that B is A’s wife, and the 
reason for the transfer is the normal one: to provide B with in- 


82 The Treasury evidently gives greater significance in this connection to a 
moral or religious obligation than to a legal one. A clergyman who has taken a 
vow of poverty need not return for income tax purposes amounts received by him 
from his parishioners, which he turns over to the religious order of which he is 
a member, pursuant to his vow. O. D. 119, 1 C. B. 82. 

88 Cf. the case of the dividend used to pay a note due from the stockholder to 
the declaring corporation, note 8, supra. 

34 For an application of this principle, see Rensselaer & S. R. R. Co. v. Irwin, 
239 Fed. 739, 748 (N. D. N. Y., 1917). 
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dependent means to meet household or. personal expenses. Since 
A is doubtless under some obligation to B to provide her with 
funds for her maintenance, it requires, perhaps, not too great a 
strain upon the legal concept of income to consider that the dis- 
charge of even this obligation constitutes a gain to A derived in 
property.*° In other words, if the transferee is a creditor, and if 
the transfer is for the purpose of liquidating a debt, A is receiv- 
ing something in exchange for the transfer, and wees something 
may be considered income to him. 

Suppose, however, that A and B are in no way related, legally 
or otherwise, at the time of the transfer; the coupons are trans- 
ferred to B as a pure gift, and are actually paid to him. In this 
case, likewise, for the reasons already quoted, the Treasury has 
held that A must return and pay the tax upon the income. Prob- 
ably this conclusion has been reached at least partly because of 
a belief that the income cannot be taxed to B, since he received 
it as a gift.°° Hence, if it cannot be taxed to A, it entirely es- 
capes taxation. We shall consider later a statutory provision 
designed to prevent tax evasion by the use of a device somewhat 
analogous to an assignment, but, as to the instant case, the stat- 
ute is perfectly silent. Accordingly, if the income is taxable to 
A, it must be by virtue of the fact that it is legally his income, 


35 For cases of this sort, in which the husband was held taxable on the as- 
signed income, see Appeal of Mitchel, 1 B. T. A. 143 (1924); I. T. 1339, I-1 C. B. 
97; A. R. R. 2245, II-1 C. B. 61. 

The cases of assignment of income by a husband to his wife, as in the last 
case just cited, of his share of partnership profits, have doubtless been consid- 
ered by the Treasury as a rather obvious attempt at tax evasion. Arguably a 
partner should not be able to shift his income tax liability in respect of his share 
of partnership profits to his wife, while he retains the burden of earning those 
profits. However, if the assigned income, though not due at the time of the 
assignment, has already been earned, as it was in the second case cited, an assign- 
ment of commissions on renewal premiums by a life insurance agent, and if the 
assignment is bona fide and validly executed, does not the assignee acquire an 
independent ownership which must be recognized for tax purposes? If so, can 
the assignor validly be taxed upon such income when paid, unless some obligation 
of his is being discharged ? 

86 Section 213(b) (3) of the Revenue Act of 1924, 43 Stat. 268, provides: 
“The term ‘ gross income’ does not include the following items, which shall be ex- 
empt from taxation under this title: ... (3) The value of property acquired by 
gift, bequest, devise, or descent (but the income from such property shall be in- 
cluded in gross income).” Similar provisions-have occurred in the earlier 
revenue acts. 
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irrespective of any attempt at tax evasion. But the premise that 
the income is not taxable to anyone if it is not taxable to A is 
not particularly strong. The decision of the Supreme Court in 
Irwin v. Gavit *" indicates that the gift of the income of a trust 
fund may result in taxable income to the donee. May not, there- 
fore, the transfer by way of gift of the right to receive other in- 
come result in income to the donee? ** The Gavit case contains 
at least a strong dictum that it is not a condition precedent to the 
income tax liability of the donee that he have any interest in the 
fund or source from which the income arises.*® 

In any event, it is difficult to find the exact legal theory whereby 
it is conclusively established that income, the right to receive 
which is transferred in advance of receipt, still belongs for tax 
purposes to the donor.*® Even in the case of a gratuitous assign- 
ment, which might have been revoked, if it was not, and the in- 
come was collected by B in his own behalf, how is it A’s income? 
In the case we have discussed, the legal nature of the bond given 
C—a piece of negotiable paper payable to bearer — may be 
exactly the same as that of the interest coupons given B. Yet the 


37 45 Sup. Ct. Rep. 475 (1925). 

38 For a discussion of the extent of the income tax liability of the donee, see, 
in addition to the Gavit case, John M. Maguire, “ Capitalization of Periodical 
Payments by Gift,” 34 Harv. L. Rev. 20; John M. Maguire, “ Income Taxes on the 
Realization of Future Interests,” 31 Yate L. J. 367; Roswell F. Magill, “ The 
Income Tax Liability of Annuities and Similar Periodical Payments,” 33 YALE 
L. J. 229. 

See also S. O. 160, III-2 C. B. 60, holding that the entire amounts received by 
a donee beneficiary as an annuity under a matured insurance policy on a surviv- 
ing donor’s life, are taxable income of the donee. 

89 “Tt seems to us hardly less clear that even if there were a specific provision 
that A should have no interest in the corpus, the payments would be income 
none the less, within the meaning of the statute and the Constitution, and by 
popular speech. .. . 

“The courts below went on the ground that the gift to the plaintiff was a 
bequest and carried no interest in the corpus of the fund. We do not regard 
these considerations as conclusive, as we have said, but if it were material a gift 
of the income of a fund ordinarily is treated by equity as creating an interest in 
the fund.” 45 Sup. Ct. Rep. 475, 476. 

40 The cases of United States v. Mellon and United States v. Davison, 
digested in note 9, supra, support the proposition that income validly assigned in 
advance of its accrual or receipt is not taxable to the assignor. In both of these 
cases, it was possible for some of the shareholders to have received the dividends 
in cash; but since they agreed in advance not to so receive them, but to use them 
in paying for additional stock, they were held not taxable on the dividends. 
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Treasury holds that when B cashes an interest coupon, the 
amount of it is income to A, though when C receives payment of 
the bond, there is no income to A. To say that A has construc- 
tively received the amount of the interest coupons, although he 
has not constructively received the amount of the bond, is to sub- 
stitute fiction for fact, to cover a lack of analysis with a con- 
venient phrase. 

2. The nearest analogy to these cases in which the Treasury 
has court decisions to support its position are cases of contracts 
for the payment of income to third parties. The latter cases,** 
with a single exception,*? involved a lease of railroad property 
by Corporation A to Corporation B, in consideration of the pay- 
ment of fixed amounts directly to the shareholders and bond- 
holders of Corporation A, the amounts being usually denominated 
as “ dividends” and “ interest ” respectively. The question in 
each case was whether amounts so paid to the stockholders and 
bondholders, which the lessor corporation never actually received, 
constituted income to that corporation. The leases had been 
consummated long before the passage of the Sixteenth Amend- 
ment, so that there was no question of tax evasion. The courts 
uniformly held that the lessor corporation realized income to the 
extent of the payments under the leases, although in some of 
the cases strong dissenting opinions were filed.** The theories 
advanced were various. The substance of the arguments which 
appear to have been prevailing is that the corporation and its 
stockholders are not really separate entities, but that the cor- 
poration is rather a business device employed by the stockholders 
for their profit; that the amounts paid to the stockholders are 
in substance paid to the corporation; that the payments to bond- 


41 Blalock v. Georgia Ry. & Elec. Co., 246 Fed. 387 (5th Circ., 1917); West 
End St. Ry. Co. v. Malley, 246 Fed. 625 (1st Circ., 1917), certiorari denied, 246 
U. S. 671; Houston Belt & Terminal Ry. Co. v. United States, 250 Fed. 1 (5th 
Cire., 1918) ; Northern R. R. Co. v. Lowe, 250 Fed. 856 (2nd Circ., 1918) ; Rens- 
selaer & S. R. R. Co. v. Irwin, 239 Fed. 739 (N. D. N. Y., 1917), aff'd, 249 Fed. 
726 (2nd Circ., 1918), certiorari denied, 246 U. S. 671. 

42 Houston Belt & Terminal Ry. Co. v. United States, supra, in which four 
railroads, owning all the stock of a terminal company, agreed to pay the interest 
on a loan to it. Held, that the amount of the interest payments is income to the 
terminal company. 

43 See West End St. Ry. Co. v. Malley, and Rensselaer & S. R. R. Co. v. Irwin, 
Supra, note 41. 
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holders, being in discharge of an obligation of the lessor, were 
therefore income to the lessor; ** and that the amounts paid to 
stockholders could be recovered by the corporation if necessary 
to pay its debts. 

In each case the beneficiary of the contract was an individual 
to whom the lessor corporation owed a definite obligation. In- 
deed the directors of the corporation could not, without exceed- 
ing their powers, have made mere gifts of its assets.*° To be 
sure, stockholders are not creditors of the corporation; but never- 
theless these payments were and could have been made to them 
only because of an existing duty to distribute to them corporate 
earnings and profits not needed for the prosecution of the busi- 
ness. It can properly be held, as has been stated above, that in 
obtaining the discharge of these obligations, the corporation re- 
_ ceived something of value which can be denominated as income 
to it.“ But it is submitted that even though these cases are 
correctly decided, the decisions are not authority for the propo- 
sition that contracts for the payment of income to a donee bene- 
ficiary necessarily result in income to the person contracting for 
the payment.*? In such a case, since no obligation of the donor 


44 However, in computing net income, the corporation would apparently be 
entitled to a deduction of at least a part of these amounts as interest paid. 

45 Cases are collected in 3 Coox, CorporaTIons, 8 ed., 2678 n. 

46 The decision in United States v. Oregon-Washington R. & Nav. Co., 251 
Fed. 211 (2nd Circ., 1918), to the effect that the forgiveness by a sole stockholder 
of the indebtedness due it from the corporation did not result in income to the 
corporation, does not appear to be in conflict with this view. Judge Hand's 
opinion was based upon the proposition that such a forgiveness of indebtedness 
was really a contribution to the capital of the corporation. The Treasury Regu- 
lations 65 make a valid distinction in stating (Art. 49): “The cancellation and 
forgiveness of indebtedness may amount to a payment of income, to a gift, or to 
a capital transaction, dependent upon the circumstances.” In cases such as those 
considered in the text, the payments are rather clearly made in discharge of a 
liability to pay amounts which would ordinarily be income to the recipient. 

47 For another statement of this argument, see the excellent article by John M. 
Maguire, “ Capitalization of Periodical Payments by Gift,” 34 Harv. L. Rev. 
20, 27. 

Leslie v. Bowers, 293 Fed. 822 (S. D. N. Y., 1923), is sometimes cited for the 
proposition that a contract for the benefit of a donee beneficiary does not result 
in income to the party contracting for that payment. See Montcomery, INCOME 
Tax PROCEDURE 1925, 503. It does not, however, seem to involve such a deci- 
sion. A partnership agreed with one partner for good consideration that the part- 
nership would continue to render services for X, and that the partner might 
arrange with X as he saw fit for commissions for such services. The partner then 
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to the donee is being discharged, the donor is obtaining nothing 
which is capable of evaluation as income. As the Solicitor of In- 
ternal Revenue originally argued,** the agreement is enforceable 
by the donee, nothing passes to the donor, and hence he actually 
receives no income. Surely the donor derives no gain from prop- 
erty, from labor, or from both combined, within the Supreme 
Court’s definition. To say that he constructively receives the 
amounts paid the donee is again to substitute for the actual facts 
a fiction, convenient perhaps to the Treasury, but hardly secure 
from attack in the courts. . 

3. The Revenue Act of 1924 embodies two new paragraphs 
whereby the income of revocable trusts, and of trusts the income 
of which may be used for the grantor’s benefit in his discretion, 
or may be applied to the payment of premiums on his life in- 
surance policies, is taxable to the grantor.*® At the time these 
sections were proposed in the original Treasury draft of the bill, 


contracted with X to pay the commissions to various members of his family in 
stated proportions. The Commissioner levied an excess profits tax on the part- 
nership in respect of these amounts. After paying the tax, members of the part- 
nership sued the collector to recover it. The court denied a motion by the col- 
lector to dismiss, on the ground that the commissions were not income of the 
partnership. Apparently the court had no occasion to decide whether the amounts 
were income to the partner. 

48 A. R. M. 177, I-2 C. B. 57. In Mim. 3040, II-1 C. B. 48, it is stated that 
the facts were incorrectly set forth in A. R. M. 177, and it is held that if A agrees 
to work for B, in consideration of a sum to be paid C, A constructively receives 
this amount. Although Mim. 3040 does not purport to overrule A. R. M. 177, 
the holding is directly contrary to the reasoning of the earlier ruling. 

49 Revenue Act of 1924, § 219 (g), (h): “ (g) Where the grantor of a trust 
has, at any time during the taxable year, either alone or in conjunction with any 
person not a beneficiary of the trust, the power to revest in himself title to any 
part of the corpus of the trust, then the income of such part of the trust for 
such taxable year shall be included in computing the net income of the grantor. 

“(h) Where any part of the income of a trust may, in the discretion of the 
grantor of the trust, either alone or in conjunction with any person not a bene- 
ficiary of the trust, be distributed to the grantor or be held or accumulated for 
future distribution to him, or where any part of the income of a trust is or may 
be applied to the payment of premiums upon policies of insurance on the life of 
the grantor (except policies of insurance irrevocably payable for the purposes and 
in the manner specified in paragraph (10) of subdivision (a) of section 214), 
such part of the income of the trust shall be included in computing the net income 
of the grantor.” 43 Star. 277. 

For a discussion of these provisions, see Roswell F. Magill, “Notes on the 
Revenue Act of 1924,” 24 Cor. L. REv. 836, 858. 
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it was stated that (1) “the creation of a revocable trust con- 
stitutes nothing but an assignment of the right to receive future 
income ” and “ the income of such a trust should be included in 
the income of the grantor”; (2) “ Trusts have been used to 
evade taxes by means of provisions allowing the distribution of 
the income to the grantor or its use for his benefit. The purpose 
of this subdivision of the draft is to stop this evasion.” °° Appar- 
ently, then, these paragraphs are a statutory application of the 
principle of constructive receipt to particular cases. Conse- 
quently the utility of these provisions and their validity is within 
the scope of this discussion. i 

In the first place, it will be noted that the effectiveness of these 
provisions is very much restricted by the requirement that the 
grantor possess the power alone or in conjunction with a person 
not a beneficiary of the trust. If the grantor is willing to exercise 
the power in conjunction with a beneficiary, that is, if he can 
find any such person whom he can trust to join him in exercis- 
ing the power as he may desire, he can completely circumvent 
the statutory provisions. Again, Treasury Regulations 65 pro- 
vide, in Article 347, that if the grantor relinquishes the power 
of revocation during the taxable year, the income of the trust 
shall be taxable to him only for the period during which he had 
the power. A logical corollary of this proposition would be that 
if the grantor had the power for only part of the year, then the 
income should be taxable to him only for such part. So to hold, 
however, would be to fly in the face of the words of the subdivi- 
sion. Finally, it would 'seem that the effect of subdivision (g) at 
least could be avoided by the creation of an irrevocable trust for 
a brief period, which would very possibly serve the same purpose 
as a trust with a power of revocation. 

The final question is whether, assuming that the present provi- 
sions are not wholly effective, they are nevertheless valid. The 
subdivisions apparently apply to trusts created long before the 


50 “Statement of the Changes made in the Revenue Act of* 1921 by the 
Treasury Draft and the Reasons Therefor,” prepared by A. W. Gregg (now 
Solicitor of Internal Revenue), at p. 44. The paragraphs as finally enacted differ 
somewhat in wording from the original draft; the explanation of their purpose 
in the committee reports is substantially that quoted. See Report of the Ways 
and Means Committee, House Report, No. 179, 68th Cong., rst Sess., 21; Report 
of the Finance Committee, Sen. Report, No. 398, 68th Cong., rst Sess., 25. 
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passage of the act, when tax evasion could not have been consid- 
ered. But even if the statute were applicable only to trusts cre- 
ated after its enactment, and was enacted solely to prevent escape 
from the tax, it is a commonplace that Congress cannot constitu- 
tionally designate some amount as income to an individual, unless 
it is such in the opinion of the Supreme Court.” It may be 
granted, perhaps, that the income of a trust used to pay premiums 
on the grantor’s life insurance policies may properly be taxed to 
the grantor, on the theories already discussed. In most cases, 
the fact would probably be that an obligation of the grantor was 
thereby being discharged. Again, if the income of the trust is, 
at the grantor’s orders, distributed to him or accumulated for 
future distribution to him, there seems to be no difficulty in tax- 
ing it to him.** But suppose that the grantor has a mere power 
to revest in himself title to a part of the corpus of the trust®® 
which he does not exercise; and that, accordingly, the income of 
that part of the trust is paid to X, pursuant to the terms of the 
trust deed. It is well settled that the validity of a trust is not 
affected by the fact that it contains a power of revocation.** In 
the absence of an actual revocation, such a trust is enforceable by 
the beneficiary.”” Since revocable trusts were a well-recognized 
and perfectly valid legal device long before the adoption of the 
revenue acts, they can hardly be disregarded for tax purposes. 
The fact that a power is reserved by the grantor whereby he may 
revest in himself the income for 1926 and following years is 
scarcely a conclusive showing that the 1925 income, actually 


51 For example, Congress has attempted unsuccessfully to tax as income stock 
dividends, Eisner v. Macomber, 252 U. S. 189 (1920), and the salaries of federa: 
judges, Evans v. Gore, 253 U. S. 245 (1920); Miles v. Graham, 45 Sup. Ct. Rep. 
601 (1925). 

52 A taxpayer could conceivably object to being taxed on amounts accumu- 
lated for future distribution to him until the year of distribution. However, 
since the grantor might have had such amounts paid to him at once, the case is 
perhaps not different in principle from that of the uncut interest coupons con- 
sidered supra, p. 83. 

53 It will be noted that the language of the paragraph is not as broad as that 
of Section 302 (d) of the statute, dealing with the inclusion of the corpus of 
revocable trusts in the estate of the grantor. 43 STAT. 304. 

54 See, e.g., Jones v. Clifton, 101 U. S. 225, 229 (1879); Stone v. Hackett, 78 
Mass. 227 (1858). See Perry, Trusts, 6 ed., § 104; BocEert, Trusts, 250. 

55 See the cases cited in note 54, supra, and Schreyer v. Schreyer, 101 App. 
Div. 456, 91 N. Y. Supp. 1065 (1905), aff’d, 182 N. Y. 555, 75 N. E. 1134 (1905). 


e 
n 
0 
of 
e- 
in 
se 
ne 
on 
se 
in 
iS- 
nt 
‘0- 
er 
ist 
ad 
at 
he | 
ld, 
vi- 
‘or 
Se 
vi- 
he 
he | 
the | 
LOW 
ffer 
ose 
| 
ort 


100 HARVARD LAW REVIEW 


paid to X, pursuant to the deed, belongs to the grantor. Granted 
that the creator of the trust might have had the 1925 income 
himself had he so chosen, he did not so choose, and it is difficult 
to find a satisfactory theory for substituting the Congressional 
volition for his. If the Treasury’s conclusions in the cases of 
income transferred to one to whom the transferor owes no obli- 
gation, and of income validly contracted to be paid to a donee 
beneficiary, are correct, then the provisions of Section 219 (g) 
are very possibly constitutional, for the same theory seems to 
underlie the three cases. If the conclusions in those cases are 
incorrect, it will be difficult to find a sound basis for taxing to the 
grantor the income of a revocable trust actually paid to X. 


IV 


The constructive receipt cases are an interesting example of 
the extent to which a doctrine, sound in its origin, may be 
stretched to cover a great variety of doubtful cases by guardians 
of the revenue who are assiduous to prevent the minimizing of 
taxes. The crystallization of the doctrine, in one of its furthest 
extensions, into legislation, will at least focus attention upon the 
validity of the theories behind it." Particularly in view of the 
possibility of tax reduction offered by these legal devices which 
the Treasury and Congress has discountenanced, the ultimate 
fate of the statutory provisions and of the cases is important to 
the taxpayer and the Treasury alike. 

Roswell Magill. 


CotumBi1a Law ScHOOL. 


56 See MonTGoMERY, INcoME Tax PROCEDURE 1925, 1392 et seq. 
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LEGALITY OF STRIKES TO ENFORCE AWARDS OF TRIBUNAL FOR ARBI- 
TRATION OF JURISDICTIONAL LABorR DispuTEs.—In 1919 the more 
important groups engaged in the building industry * set up the National 
Board for Jurisdictional Awards. As the acceptance of the decisions 
of this tribunal was expected to eliminate troublesome jurisdictional 
disputes, the plan was supported by organizations of employers and 
employees and was approved by government officials.2, A union which 
benefited by an award ® of the Board sought to force the plaintiff, a 
contractor on a city hospital, to accept the decision by means of pres- 


1 The constitution of the National Board for Jurisdictional Awards was 
signed by the American Institute of Architects, the Engineéring Council, the 
Associated General Contractors of America, the National Association of Building 
Trades Employers, and the Building Trades Department of the American Fed- 
eration of Labor. 

2 At its inception the plan of the National Board for Jurisdictional Awards 
was submitted to and approved by Mr. William Wilson, the Secretary of Labor. 
Subsequently, it was also approved by Mr. James Davis, present Secretary of 
Labor, and by Mr. Herbert Hoover, present Secretary of Commerce. 

8 The plaintiff in the principal case maintained that the award of the Board 
was without authority because the dispute between the Carpenters Union and 
the Sheet Metal Workers Union was not properly submitted to the Board. The 
Circuit Court of Appeals took cognizance of this contention but eliminated it 
from the grounds upon which its decision was rested. O’Brien v. Fackenthal, 
5 F. (2d) 389, 391 (6th Circ., 1925). 
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sure exerted upon the city through the withdrawal of union members 
from work on the city hospital and from a city auditorium then in 
process of construction. Induced by this action of the union, the 
city cancelled its contract with the plaintiff. The plaintiff then se- 
cured an injunction forbidding the continuance of such conduct by 
the unionists.* 

The plaintiff urged that the defendants, members of the Sheet Metal 
Workers Union, were exercising collective action for an illegal pur- 
pose when they sought to force the plaintiff to employ union sheet 
metal workers instead of union carpenters, in accordance with the 
award of the Board. By the weight of authority, a strike for a closed 
shop is not illegal.° Nor does the fact that a strike is in furtherance 
of a jurisdictional dispute bring it under the ban of the law.® Accord- 
ingly, if the purpose of the defendants’ action was illegal, the element 
of illegality must have been contributed by the union’s buttressing 
its position with the decision of the National Board for Jurisdictional 
Awards. The court rightly refused to consider the Sherman Act in 
this connection. Not only was the restraint reasonable in view of the 
need for a solution of the jurisdictional strike problem,’ but also the 
conduct of the defendants was directed only against the plaintiff’s 
business in and near the city of Cleveland and consequently could not 
constitute an actionable interference with interstate commerce.® 

However, the majority of the court apparently ® thought that the 
enforcement of an award of the Board would operate as a monopolistic 
restraint of trade and that any combination to enforce such an award 
was illegal per se at common law. This is a surprising result to reach, 


4 O’Brien v. Fackenthal, supra. For the facts of this case, see REcENT CASES, 
infra, p. 128. 

5 Parkinson v. Building Trades Council, 154 Cal. 581, 98 Pac. 1027 (1908) ; 
Cohn & Roth Electric Co. v. Bricklayers, etc., Union, 92 Conn. 161, ror Atl. 659 
(1917); Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912); National 
Protective Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 (1902); White v. 
Riley, [1921] 1 Ch. 1. Contra, Plant v. Woods, 176 Mass. 492, 57 N. E. ror 
(1900) ; Ruddy v. Plumbers, 79 N. J. L. 467, 75 Atl. 742 (1910); State v. Dyer, 
67 Vt. 690, 32 Atl. 814 (1895). For a complete collection of the cases upon the 
legality of a strike for a closed shop, see SayRE, Cases ON LaBor Law, 311, 318. 

6 Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753 (1906); National Fireproof- 
ing Co. v. Mason Builders’ Ass’n, 169 Fed. 259 (2nd Circ., 1909). 

7 The Sherman Act strikes only at an unreasonable restriction of interstate 
commerce. Standard Oil Co. v. United States, 221 U. S. 1, 60 (1911) ; United 
States v. American Tobacco Co., 221 U. S. 106, 179 (1911); Chicago Board of 
Trade v. United States, 246 U. S. 231 (1918). In determining whether the 
restriction is reasonable, its practical effect upon the industry involved and the 
availability of other means of attaining the end sought will be considered by 
the court. Chicago Board of Trade v. United States, supra; National Ass’n of 
Window Glass Mfrs. v. United States, 263 U. S. 403 (1923). 

8 United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 403 (1922); 
United Leather Workers v. Herkert, 265 U. S. 457 (1924). , 

9 The Circuit Court of Appeals did not expressly rest the affirmation of the 
judgment of the District Court upon the ground that the object of the de- 
fendants’ combination was illegal. However, the -parts of the District Court’s 
opinion which were specified by the Circuit Court and were reprinted with its 
decision did rely upon the illegality of the object of the combination as one 
of the bases for the injunction. O’Brien v. Fackenthal, 5 F. (2d) 389, 391. 
Judge Mack dissented from the decision of the Circuit Court of Appeals. 
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as a matter of authority and still more so on the legislative considera- 
tions 2° which underlie the decisions in this field. The workers who 
refuse to accept an award of the Board are, for the purposes of con- 
troversies like that of the principal case, in the position of non-union 


men.!? Consequently, if the decisions upholding a strike for a closed _ 


shop are accepted,’? a combination to enforce awards of the Board does 
not become illegal because certain laborers are thereby excluded from 
employment. The Board agreement gives to the international unions 
and the national employers organizations the power to expel members 
and local unions which do not abide by the awards. But this power 
is no broader than that possessed and asserted by all trade unions and 
by various other voluntary associations.** Such power is reasonable 
in view of the necessity for concerted action. The fact that the agree- 
ment is national in its scope is not decisive, for no combination is 
unlawful merely because of territorial limits if the limitations are 
reasonable.’* Furthermore, the plan of the National Board for Juris- 
dictional Awards is calculated to promote public welfare by preventing 
jurisdictional disputes and consequently the attainment of this end 
justifies a reasonable alteration of competitive conditions.** 

With more support for its position, the court in the principal case 
also reached the conclusion that the defendants had sought to reach 
their goal by means which the United States Supreme Court branded as 
illegal in Duplex Printing Press Co. v. Deering *® and Hitchman Coal 
Co. v. Mitchell." When the defendant brought pressure upon the 
plaintiff through the city, they entered the shadow of the so-called 


10 See Oliver Wendell Holmes, “ Privilege, Malice, and Intent,” 8 Harv. L. 
REv. 1, 7 et seq. 

11 O’Brien v. Fackenthal, supra, at 390. 

12 See note 5, supra. 

13 For a case holding that the possession of such power does not bring a 
voluntary commercial association into the field of illegal combinations, see Bohn 
Mfg. Co. v. Hollis, 54 Minn. 223, 55 N. W. 1119 (1893). 

14 Fowle v. Park, 131 U. S. 88 (1889); Prame v. Ferrell, 166 Fed. 702 
(6th Circ., 1909); Hall Mfg. Co. v. Western Steel, etc., Works, 227 Fed. 588 
(7th Circ., 1915); Anchor Electric Co. v. Hawkes, 171 Mass. 101, 50 N. E. 509 
(1898) ; Nordenfelt v. Maxim Nordenfelt Co., [1894] A. C. 535. 

15 It is, of course, clear that at common law only an unreasonable restraint 
of trade is illegal. Fowle v. Park, supra; Barrows v. McMurtry Mfg. Co., 74 
Colo. 432, 131 Pac. 430 (1913); My Laundry Co. v. Schmeling, 129 Wis. 597, 
109 N. W. 540 (1906). See 3 Wittiston, Contracts, § 1636 et seg. So, too, a 
reasonable restraint of trade is not condemned by the Sherman Act. See 
note 7, supra. 

16 254 U. S. 443 (1921), commented on in 34 Harv. L. Rev. 880. The 
plaintiff in this case, a manufacturer of printing presses, refused to recognize the 
union. The officers of the union sought to prevent union members in other 
states from installing, delivering, or repairing the plaintiff’s presses. The United 
States Supreme Court, reversing the judgment of the lower court, ordered that 
an injunction be granted. 

17 245 U. S. 229 (1917), commented on in 31 Harv. L. Rev. 648. The 
plaintiff employed his workmen under a contract that they would not join a 
union while in his employ. The defendants, union organizers, attempted to 
persuade the plaintiff’s employees to join the ‘union. Though the employment 
was terminable at will, the court held that the defendants should be restrained 
from continuing to approach the plaintiff’s employees on the ground that such 
action amounted to inducing a breach of contract. 
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secondary boycott.'* Though its facts are not dissimilar, the decision 
in Duplex Printing Press Co. v. Deerimg does not necessarily control 
the principal case.’® In the Duplex case the unionists refused to work 
upon non-union materials. In the principal case the economic inter- 
ests of the defendants were more directly affected where union sheet 
* metal workers refused to work upon city buildings when non-union 
craftsmen were employed upon city construction work. It has been 
held that union men employed by a sub-contractor may legally with- 
hold their labor for the purpose of bringing pressure upon the general 
contractor to secure the discharge of non-union men employed by the 
general contractor or by another sub-contractor engaged in work upon 
the same piece of construction.*® In the principal case the city was 


18 “The most casual observation will disclose that scarcely any two courts 
treating of the subiect (i.e., the boycott) formulate the same definition.” — Hallo- 
way, J., in Lindsay v. Mont. Fed. of Labor, 37 Mont. 264, 272, 96 Pac. 127, 
129 (1908). See also Gill Engraving Co. v. Doerr, 214 Fed. 111, 118 (S. D. N. Y., 
1914). See 29 Harv. L. Rev. 86. 

19 There has been considerable controversy as to the weight which should 
be given to state decisions when, as in the principal case, the federal courts 
are administering state law by virtue of the diversity of citizenship of the parties. 
The federal courts follow state decisions which interpret state constitutions and 
statutes. Fairfield v. County of Gallatin, 100 U. S. 47 (1879); Merchants, etc., 
Bank v. Pennsylvania, 167 U. S. 461 (1897). Decisions of state courts which 
establish a rule of property are binding upon the federal courts. Suydam v. 
Williamson, 24 How. (U. S.) 427 (1860). But in questions involving commer- 
cial law, the federal courts do not follow state precedents. Swift v. Tyson, 16 
Pet. (U. S.) 1 (1842). The Supreme Court has indicated that state decisions 
are not conclusive whenever the issue may be said to be one of general law. 
Clark v. Bever, 139 U. S. 96, 117 (1891); B. & O. R. R. Co. v. Baugh, 149 U. S. 
368 (1893). 

However desirable the doctrine of Swift v. Tyson may be in commercial law, 
it seems that it should not be invoked in labor controversies because of the wide 
divergence of industrial conditions prevailing in various parts of the country. 
Also, it is unwise further to bewilder the parties to labor disputes by forcing 
them to attempt to adjust themselves to two standards of conduct laid down by 
courts of concurrent jurisdiction.. However, the opposite view was taken in 
Loewe v. Cal. Fed. of Labor, 189 Fed. 714 (N. D. Cal., 1911), where the court 
refused to follow state precedents regarding the legality of a strike against 
non-union materials. 

The Supreme Court of Ohio has never passed upon the legality of secondary 
economic pressure in labor controversies. In Moores & Co. v. Bricklayers Union, 
10 Ohio Dec. Re. 665, 672 (Super. Ct., 1890), a lower court of Ohio was confronted 
with such a case. The members of a union had a trade dispute with A. In disre- 
gard of a request of the union, B sold goods to A. The union notified C, a 
customer of B, that union members would not work for him if he bought goods 
of B. In this case, Chief Justice Taft, then Judge of the Superior Court of 
Cincinnati, laid down the general principle that an intentional injury is action- 
able in the absence of justification or excuse. Judge Taft found that upon the 
facts of the case there was no justification for the acts of the unionists because 
“the immediate motive of the defendants here was to show to the building world 
what punishment and disaster necessarily followed a defiance of their demands.” 
The court found as a fact that the action of the defendants could not have any 
effect upon the dispute in which they were engaged. 

It would seem, accordingly, that there is no clear authority upon the instant 
’ case in the Ohio decisions. Consequently, a federal court should consider prece- 
dents of other jurisdictions together with federal cases in deciding the principal 
case. 

20 Meier v. Speer, 96 Ark. 618, 132 S. W. 988 (1910); Cohn & Roth Electric 
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in the position of a general contractor." The evident unity of interest 
of all sheet metal workers employed on city construction furnishes 
a justification for the strike on the auditorium.”* Accordingly, it would 
seem that the conduct of the defendants should not be restrained 
merely because they did not confine their action to the most re- 
stricted area of the employer-employee relationship. 

It was upon the ground that the defendants were inducing a breach 
of contract, however, that the court chiefly rested in granting an 
injunction in the instant case. Accepting the court’s position that 
there was a breach of contract induced by the defendant,?* any dissent 
from the result of the case probably ** must be based upon a justifica- 


Co. v. Local Union No. 1, 92 Conn. 161, ror Atl. 659 (1917); Grant Constr. Co. 
v. St. Paul Bldg. Trades Council, 136 Minn. 167, 161 N. W. 520 (1917). See 
also National Fireproofing Co. v. Mason Builders’ Ass’n, 169 Fed. 259 (2nd Circ., 
1909) ; Gill Engraving Co. v. Doerr, 214 Fed. 111 (S. D. N. Y., 1914). 

21 The work of constructing the city hospital and city auditorium was divided 
among numerous contractors who entered into separate contracts with the city. 
The city reserved the right to stop the work “ whenever such stoppage may be 
necessary to insure proper execution of the contract.” 

22 Two New York decisions show that the group interest which motivates 
members of the same craft has an important bearing upon the legality of union 
action. In Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917), union car- 
penters refused to work upon material made in the plaintiff’s shop where non- 
union carpenters were employed. The court refused to restrain the union 
carpenters from continuing this course of conduct, basing its decision upon the 
fact that the plaintiff’s employment of non-union carpenters in its shops 
directly affected the economic interests of the members of the same craft who 
were engaged in construction work. Cf. Auburn Draying Co. v. Wardell, 227 
N. Y. 1, 124 N. E. 97 (1919), where an injunction was granted when the union- 
ists enlisted the aid of members of other crafts in exerting secondary economic 
pressure. 

23 The plaintiff entered into its contract with the city knowing that al- 
most all of the employers and employees engaged in the building trade in 
Cleveland had agreed to accept the decisions of the National Board for Jurisdic- 
tional Awards. The contract provided that the city might stop the work if the 
plaintiff failed to supply properly skilled workmen or proper materials, “ when- 
ever such stoppage may be necessary to insure proper execution of the con- 
tract.” It might be argued that refusing to accept the decision of the National 
Board for Jurisdictional Awards and furnishing men who would be objectionable 
to union men working upon city construction was within the clause permitting 
the city to stop the work. If so, the city was, of course, excused from going 
forward with the contract, and there was no breach induced by the defendants. 

24 The courts are by no means agreed upon the essential elements of the 
tort of inducing breach of contract.. The cases often state that malice is nec- 
essary. Vet it is evident that malevolence is not required. South Wales Miners 
Fed. v. Glamorgan Coal Co., [1905] A. C. 239. It has been suggested that no 
action will lie for inducing breach of contract unless the defendant in commit- 
ting the act which caused the breach sought the same object as did the plaintiff 
in.making the contract. See F. B. Sayre, “Inducing Breach of Contract,” 36 
Harv. L. Rev. 663. If this test be applied in the principal case, it would seem 
that no action would lie. The plaintiff, when it made the contract, sought the 
advantage of doing profitable construction work for the city, while the object of 
the defendants in inducing the city to break the contract was to gain more work 
for union sheetmetal workers. However, it might be argued that the defendants 
could only attain their objective when some other contractor, favorable to the 
defendants’ union, secured the construction work and that the defendants, though 
not seeking the identical contract right possessed by the plaintiff, were striving 
to appropriate the economic advantage which the contract gave the plaintiff. 


| i 
| 
| 
| 
a 
j 
} 
a 
4 
y 
t 1 
t q 
y q 
l; 
d 
a a 
s 
\- 
e 4 
r q 
d 
” 
y 
it 
| 
il 
ic q 
i 
| 
a 
i 


HARVARD LAW REVIEW 


106 


tion for the conduct of the defendants. It has been strongly urged 
that the economic self-interest of the unionists and the social interest 
in the functioning of labor groups afford sufficient justification for in- 
juries inflicted by inducing breach of contract in labor controversies.” 
Hitchman Coal Co. v. Mitchell is cited as settling the federal rule to 
the contrary.*® In the principal case, however, the chief justification 
for the injuries inflicted by the defendant is found in the strong public 
interest in the enforcement of the decisions of the National Board 
for Jurisdictional Awards. The tort of inducing breach of contract 
is of recent origin and uncertain limitations.*” The courts are begin- 
ning to admit that in determining its boundaries, they must not only 
consider the conflicting claims of the litigants, but must also recognize 
that the social interests involved may be the decisive factor in justi- 
fying the defendants’ aggression.** Jurisdictional disputes have 
levied enormous economic tolls, inflicting tremendous losses upon both 
capital and labor. No system for the arbitration of such disputes 
can be effective without sanctions.*® In the principal case the court 
might well have met the situation by holding that the enforcement 
of the decisions of the National Board for Jurisdictional Awards con- 
stituted a justification for conduct which would otherwise give rise 
to a cause of action. 


25 See F. B. Sayre, supra, 36 Harv. L. REv. 663, 689. See also William Scho- 
field, “ The Principle of Lumley v. Gye, and its Application,” 2 Harv. L. Rev. 109. 

26 The litigants in Hitchman Coal Co. v. Mitchell, like those in the principal 
case, gained access to the federal courts through diversity of citizenship. This 
decision ought to be controlling only in a case where the federal court is 
administering the law of a state whose local law is like that of West Virginia. 
See note 18, supra. Though not questioning the decision of Hitchman Coal Co. 
v. Mitchell on its facts, the Supreme Court of Ohio has indicated that there 
may be a justification for inducing breach of contract in labor controversies. 
La France Co. v. Electrical Workers, 108 Ohio St. 61, 94, 140 N. E. 899, 
908 (1923). 

27 Lumley v. Gye, 2 El. & Bl. 216 (1853), marks the beginning of the doc- 
trine which gives an injured party a cause of action against one who induces a 
breach of contract. Not until Temperton v. Russell, [1893] 1 Q. B. 715, was it 
clear that the doctrine extended to contracts other than those for rendering 
personal services. A minority of American courts have rejected the entire 
doctrine. Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 (1893); Chambers v. 
Baldwin, 91 Ky. 121, 15 S. W. 57 (1891); Swain v. Johnson, 151 N. C. 93, 65 
S. E. 619 (1909); Banks v. Eastern Ry., etc., Co., 46 Wash. 610, 90 Pac. 1048 
(1907). Though the majority of the states accept the general principle of 
Lumley v. Gye, the novelty of the doctrine and the difficulty of adjusting the 
conflicting claims involved has resulted in divergent views as to the limitations 
of the tort. See F. B. Sayre, supra, 36 Harv. L. Rev. 663, 686. 

28 A recent English decision held that the protection of the morals of girls 
engaged in theatrical work justified action which induced a breach of contract. 
Brimelow v. Casson, [1924] 1 Ch. 302, commented on in 38 Harv. L. Rev. 115. 
The plaintiff in this case refused to pay his chorus girls the minimum wage fixed 
by the Joint Protective Committee, representing five associations of actors and 
managers. The committee found that some of the girls in the plaintiff’s com- 
pany lived in prostitution because their salaries were inadequate. To drive the 
plaintiff out of business, the committee persuaded theater managers to break their 
contracts with the plaintiff. In holding that the action of the committee was 
justified, the court indicated that justification for inducing breach of contract 
exists when the interest in protecting threatened social and economic standards 
outweighs the individual claims of the plaintiff. 

29 See H. B. Higgins, “A New Province for Law and Order,” 29 Harv. 
L. Rev. 13; 32 ibid. 189; 34 ibid. 105. 
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APPLICATION OF THE HEARSAY RULE TO: UTTERANCES USED TO IDEN- 
qiry Time. — Although it is true that thought can be expressed only 
by symbols which usually take the form of words, it does not follow 
that utterances are necessarily used for the sake of the thought they 
represent. The hearsay rule is involved only when an extra-judicial 
utterance is used for its assertive value, for the sake of the thought it 
expresses. The application of this rule is nowhere more important than 
in cases where utterances of another are used by a witness to identify 
time. 

It is evident that time must be identified by reference to concurrent 
events. When the event is an act, there is no difficulty over its ad- 
mission in evidence. An example would be a case where a witness iden- 
tifies the date in question by reference to his having seen X walking on 
the street, an event which is established by other evidence to have 
occurred on that date.? 

The identifying circumstance may as well be an utterance as an act. 
The value of the utterance lies in the fact that it was made rather than 
in its content.* Here an example would be the identification of the time 
by the witness by reference to a conversation in which X thanked him 
for a Christmas present,* a conversation which is proved to have taken 
place at the time in question. A similar use of an utterance may be 
made when two witnesses are describing one of a series of similar events, 
and it becomes necessary to prove that they are speaking of the same 
event. They may each testify to its having occurred at the same time 
that X made a certain unique statement.® In either of these cases it is 
apparent that no inference as to the time need be made from the con- 
tent of the utterance, and the analogy to a non-verbal act seems com- 
plete. No hearsay is involved, and on principle it seems immaterial 
what bearing the content of the utterance has on the main issue. But 
where the bearing is close, there is always danger that the jury may 
take the utterance not only as identifying the time of other events, but 
as itself evidence of the events detailed therein.® 

But the value of an utterance in fixing the date may depend upon the 
truth of the content, even though it has no bearing on the issue. An 
example would be a case where it is material to prove that the date of 


1 Stewart v. Anderson, 111 Ia. 329, 332, 82 N. W. 770, 771 (1900). 

2 Stewart v. Anderson, supra. This is essentially the same situation as where 
the witness is specifying his reasons for remembering the occasion and details 
extraordinary behaviour on the part of X. It is always proper to question the 
witness on his reasons for remembering. Angell v. Rosenbury, 12 Mich. 241 
(1864). See 1 WicmMorE, EvmwENce, 2 ed., § 716. 

8 Barrow v. State, 80 Ga. 191, 5 S. E. 64 (1888); State v. Dunn, tog Ia. 
750, 80 N. W. 1068 (1899). 

* The statement of gratitude might also serve the same purpose as the extraor- 
dinary behaviour in note 2, supra. 

5 Earle v. Earle, 11 All. (Mass.) 1 (1865). 

The courts sometimes confuse cases where the utterance is used to specify an 
occasion or identify a date with cases where it is used to aid the memory of the 
ey As an example of the latter, see Commonwealth v. Piper, 120 Mass. 185 

1876). 

® See Detroit & Milwaukee R. R. Co. v. Van Steinburg, 17 Mich. 99 (1868). 
To avoid this danger some courts exclude the content of the utterance and simply 
allow proof of its existence. Louisville & Nashville R. R. Co. v. Dilburn, 178 Ala. 
600, 59 So. 438 (1912) ; Commonwealth v. Williams, 105 Mass. 62 (1870). 
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the event is the end of November. A witness testifies that he remem- 
bers that to be the time because it occurred just after X told him that 
Harvard had defeated Yale at football. While we are not here intet- 
ested in the assertion of the outcome of the game, the jury must make 
an intermediate inference that the statement was made after the game, 
before it is useful to identify time. To this extent the veracity of X is 
in issue.” This seems, therefore, to be a hearsay use of the statement, 
and strictly it would be inadmissible without evidence that it had been 
in fact made after the game.* 

The content of the utterance may deal directly with the point in 
issue. Take, for example, a case where X, as defendant, seeks to estab- 
lish that he had purchased a horse in the afternoon of a certain day, 
the purchase itself being admitted. A witness testifies that he saw X 
at 5 o’clock and, to identify the day as the one in question, says that 
X then told him at 5 o’clock that he had just bought a horse. This is 
hearsay for the same reason discussed above, but of a more dangerous 
kind, since the possibility of falsification by X is apparent.° 

Even more clearly improper is the use of an utterance which is itself 
a declaration of the main fact in issue which has not been otherwise 
established. This problem is raised by a recent case in which the issue 
was as to whether X signed a will in the presence of the other witness. 
W testified that X and the testator were alone on the occasion and 
identified the time by X’s statement to W that he, X, had just signed 
the testator’s will.*° In all the cases heretofore, the main fact is estab- 
lished by other evidence. Here, however, the statement is used first to 
establish the event and then to connect the witness’ story with it. 
Hearsay is certainly never admissible to fix the date of the events de- 
tailed in the utterance." 


Duress As A Tort. — While the tort of deceit occupies a well- 
settled place in our law, very little recognition has been given to the 
tortious aspect of duress,’ so like deceit in character that it is occa- 


7 If the utterance detailed were the cheering of Harvard students in New 
Haven, it would be in the nature of a verbal act and would be dealt with 
accordingly. 

8 It would seem that in cases, such as the example given, where there is little 
if any motive to falsify, courts might well admit the evidence without corrobora- 
tion in spite of the hearsay taint. See McDonald v. Savoy, 110 Mass. 49 (1872). 

If the utterance were used as a reason for remembering the occasion (as sug- 
gested in note 2, supra) the hearsay problem would not arise, since its value then 
would not depend upon the truth of the content. 

® Such evidence has been admitted, Hill v. North, 34 Vt. 604 (1861), but the 
admission is very hard to sustain and the contrary rule would seem the better. 
Whitney v. Houghton, 125 Mass. 451 (1878). y 

10 Carpenter v. Carpenter, 128 Atl. 223 (R. I., 1925). For the facts of this 
case, see RECENT CASES, infra, p. 124. “ 

11 Commonwealth v. Ricker, 131 Mass. 581 (1881). 

1 In the Roman law, the existence of a tort of duress was recognized at 
an early date. See Roscoe Pound, “ Interests of Personality,” 28 Harv. L. Rev. 
357-9. For a discussion of the nature of duress and of the development of the 
law pertaining thereto, see 3 WitListon, ConrTracts, §§ 1601-21. 
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sionally called “a species of fraud.”? In duress, as in fraud, the 
outstanding fact is that.the victim’s will has been coerced by repre- 
hensible means into a consent he would otherwise not have given 
or into acts which he would otherwise not have done. The only 
difference is as to the method employed by the wrongdoer in effec- 
tuating his purpose. Such a distinction certainly furnishes no ground 
for a more lenient treatment of the one who attains his objective by 
dint of threats. Two courts, at least, have taken this view, holding 
that an action ex delicto will lie for injury sustained in consequence 
of threats.® 

In the great majority of cases the victim of threats constituting 
duress has been able to secure adequate relief. He has succeeded in 
having contracts rescinded,‘ deeds cancelled,’ wills set aside,° mar- 
riages annulled,’ and money restored to him.* There are certain situa- 
tions, however, in which, unless he is allowed an action in tort, he 
will be completely without redress or his remedies will be inadequate. 
Thus, if the action to recover money paid under duress is to be re- 
garded as exclusively quasi-contractual in character, it will follow that 
if the plaintiff has parted with the money to a person other than 
the defendant, the latter, on well-settled principles of quasi-contracts,° 
is wholly immune from civil liability. Further, according to the cur- 
rent of decisions in quasi-contracts, illustrated by a recent case, if the 
defendant is in good conscience, although not legally, entitled to 
receive the money, he will be allowed to retain the benefits of his 
wrongful conduct.’® Again, if the plaintiff has surrendered goods in- 


2 Kaus v. Gracey, 162 Ia. 671, 678, 144 N. W. 625, 627 (1913); Foote v. 
De Poy, 126 Ia. 366, 371, 102 N. W. 112, 114 (1905); Fears v. United Loan 
& Deposit Bank, 172 Ky. 255, 266, 189 S. W. 226, 232 (1916); Neibuhr v. Gage, 
99 Minn. 149, 156, 108 N. W. 884, 887 (1906). The expression seems to have 
originated with Judge Cooley. “ Duress is a species of fraud in which compul- 
sion in some form takes the place of deception in accomplishing the injury.” 
2 Cootry, Torts, 3 ed., 966. 

8 Smith v. Blakesburg Savings Bank, 182 Ia. 1190, 164 N. W. 762 (1917); 
Neibuhr v. Gage, 99 Minn. 149, 108 N. W. 884 (1906). 

* Kronmeyer v. Buck, 258 Ill. 586, 101 N. E. 935 (1913); Fountain v. Bing- 
ham, 235 Pa. St. 35, 84 Atl. 131 (1912). 

5 Baker v. Morton, 12 Wall. (U. S.) 150 (1870) ; Kronmeyer v. Buck, supra; 
Harris-Lipsitz Co. v. Oldham, 56 Okla., 124, 155 Pac. 865 (1916). 

® In re Sickles, 63 N. J. Eq. 233, 50 Atl. 577 (1901), aff’d, 64 N. J. Eq. 7091, 
53 Atl. 1125 (1902). 

7 Linebaugh v. Linebaugh, 137 Cal. 26, 69 Pac. 616 (1902); Avakian v. 


. Avakian, 69 N. J. Eq. 89, 60 Atl. 521 (1905); Ford v. Stier, [1896] P. 1. 


8 Chicago v. Northwestern etc. Ins. Co., 218 Ill. 40, 75 N. E. 803 (1905); 
Manhattan Milling Co. v. Manhattan Gas & Electric Co., 115 Kan. 712, 225 
Pac. 86 (1924); Minneapolis, etc. Ry. Co., v. R. R. Comm., 183 Wis. 47, 197 
N. W. 352 (1924). 

® Minor v. Baldridge, 123 Cal. 187, 55 Pac. 783 (1898); Patterson v. Prior, 
18 Ind. 440 (1862); Fansom v. Linsley, 20 Kan. 235 (1878); National Trust Co. 
v. Gleason, 77 N. Y. 400 (1879). See Woopwarp, Quasi-ConTRACTS, 430. 

1° Dale v. Simon, 267 S. W. 467 (Tex. Comm. App., 1924). For the facts of 

case, see RECENT CASES, infra, p. 133. Richmond v. Union Steamboat Co., 
87 N. Y. 240 (1881). The same result is reached in cases of fraud and mistake. 
Fraud — State v. Phoenix Bank, 33 N. Y. 9 (1865); Western Assurance Co. v. 
Towle, 65 Wis. 247, 26 N. W. 104 (1886). See also Thompson v. Menck, 4 Abb. 
Dec. (N. Y.) 400 (1865). Mistake — Alton v. First Nat. Bank, 157 Mass. 341, 
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stead of money, he cannot, in almost half of the states in this country, 
maintain an action of assumpsit forthwith, but must wait until the 
defendant has converted the goods into money.** In that case his 
recovery would probably be limited to the sum for which the goods 
sold, although they might be worth considerably more.’? Nor, it seems, 
is there a violation of any property rights as the plaintiff has actually 
assented to the transfer of ownership.** If the plaintiff has been 
coerced into parting with land, unless an action of tort is available, 
the only remedy at his disposal would seem to be a proceeding in 
equity to set aside the conveyance.’* In that case, if the land has 
depreciated in value in the interim, the victim must pocket the loss. 
Cases arise where one person undertakes, under duress, an obligation 
in favor of a third person who is entirely innocent. Under such cir- 
cumstances it is almost uniformly held that a plea of duress will not 
avail the obligor.’® 

That such a tort does exist is attested by a great mass of decisions 
relating to boycotts.*° The decisions pronouncing primary boycotts, 
as such, illegal may perhaps be ascribed to a peculiar and erroneous 
doctrine in the field of conspiracy law.'’ It is obvious, however, that 


32 N. E. 228 (1892); 2 Denio (N. Y.) 91 (1846). Contra, Sheridan v. Car- 
penter, 61 Me. 83 (1872); De Hahn v. Hartley, 1 T. R. 343 (1786). For an 
adverse criticism of these decisions, see KEENER, QuasiI-CONTRACTS, 47-49, 51, 52. 

11 Johnston v. Salisbury, 61 Ill. 316 (1871); Grinnell v. Anderson, 122 Mich. 
533, 81 N. W. 329 (1899); Capital Garage Co. v. Powell, 96 Vt. 227, 118 Atl. 
883 (1922). The denial of an action for goods sold and delivered is generally’ 
based on the consideration that it is the extreme of fiction to imply a sale where 
the facts clearly negative it. See Woopwarp, Quasi-CoNnTRACTS, 439, 440; 
KEENER, QuAsI-CoNTRACTS, 193-5. 

12 See Woopwarb, op. cit., 464. 

13 See WoopwarbD, op. cit., 337. Cf. Murphy v. Hobbs, 8 Colo. 17, 5 Pac. 
637 (1884); Stewart v. Byrne, 6 U. C. Q. B. (O. S.) 146 (1841). In Powell 
v. Hoyland, 6 Exch. 67 (1851), there is an intimation that an action of trover 
could be maintained if the duress were such as would avoid a contract or enable 
the plaintiff to maintain trespass de bonis asportatis. 

14 See Smith v. Blakesburg Savings Bank, 182 Ia. 1190, 164 N. W. 762 (10917), 
where the contention of the defendant that the plaintiff had misconceived his 
remedy and should have proceeded in equity to have the deed cancelled is 
discussed and overruled. 

15 Fears v. United Loan & Deposit Bank, 172 Ky. 255, 189 S. W. 226 
(1916); Fairbanks v. Snow, 145 Mass. 153, 13 N. E. 506 (1887); Travis v. 
Unkart, 89 N. J. L. 571, 99 Atl. 320 (1916). Contra, Bryant v. Levy, 52 La. 
Ann. 1649, 28 So. 191 (1900). 

18 Loewe v. Cal. State Fed. of Labor, 139 Fed. 71 (C. C., 1905); Casey ». 
Cincinnati Typographical Union, 45 Fed. 135 (C. C. 1891); Burnham v. Dowd, 
217 Mass. 351, 104 N. E. 841 (1914); Lohse Patent Door Co. v. Fuelle, 215 Mo. 
421, 114 S. W. 907 (1908); Barr v. Essex Trades Council, 53 N. J. Eq. 101, 
30 Atl. 881 (1804); Delz v. Winfree, 80 Tex. 400, 16 S. W. 111 (1891). See 
article by Wm. H. Taft in McCture’s Mac. (June, 1909), p. 204, cited in Pierce 
v. Stablemen’s Union, 156 Cal. 70, 76, 103 Pac. 324, 327 (1909). Secondary 
boycotts have been pronounced legal in Pierce v. Stablemen’s Union, supra; Park- 
inson Co. v. B’ld’g Trades Council, 154 Cal. 581, 98 Pac. 1027 (1908) ; Lindsay 
& Co. v. Mont. Fed. of Labor, 37 Mont. 264, 96 Pac. 127 (1908); Nat. Protective 
Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 (1902). 

17 See Stafford Opera Co. v. Minneapolis Musicians Ass’n, 118 Minn. 410, 
414, 136 N. W. 1092, 1094 (1912) ; Lindsay & Co. v. Mont. Fed. of Labor, supra; 
Macauley v. Tierney, 19 R. I. 255, 264, 33 Atl. 1, 4 (1895) ; Mogul Steamship Co. 
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the outlawing of secondary and compound boycotts by courts com- 
mitted to the legality of primary boycotts is not susceptible of such 
an explanation.’* In these cases, since the oppressive measures are 
directed towards a person other than the plaintiff, the latter, in being 
allowed an action, is receiving protection against indirect duress. The 
interest which is being vindicated is that which the plaintiff has in 
carrying on his business unmolested, in acquiring property.’® The 
result is that the law is protecting the plaintiff in his efforts to add 
to his possessions to the extent of granting him an action for threats 


directed against third persons. Should he not with more reason be 


protected from threats directed against himself, particularly when the 
interest requiring protection is one for which the law has always shown 
a great deal of solicitude — namely, the individual’s interest in being 
secure in whatever property he has already acquired? *° It seems 
safe to predict that an increasing number of courts will recognize 
the existence in our law of a tort of duress. 


AVAILABILITY OF PARDONS AND COMMUTATIONS AS MEANS oF Con- 
DITIONAL RELEASE. — Before a convict has completed his imprisonment 
the executive may release him by means of a pardon or a commutation. 
Often the release is made conditional, so that misbehavior after the 
convict has left prison will reinstate the old sentence. A recent Fed- 
eral case, United States v. Commissioner of Immigration,’ necessitates 
critical analysis of this highly expedient system. 

Normally, modern statutory parole boards,’ acting under indetermi- 
nate sentence laws, are an adequate and more scientific substitute for 
the executive prerogative, especially when a condition of good behavior 
is sought to be imposed. But the authority to parole is frequently 
not available, due to the exceptions commonly made in parole statutes 
(against the advice of penologists) of cases of life imprisonment, second 
offense, very serious crimes, and the like.* Also, in many states judges 


v. McGregor, 23 Q. B. D. 598, 616 (1889) ; Sweeney v. Coote, 1 Ir. Ch. 51, 109 
(1889). See 29 Harv. L. Rev. 87; 34 Harv. L. Rev. 881. 

18 In these cases it is the method employed and not the fact of combination 
which is the decisive element. See Jeremiah Smith, “Crucial Issues in Labor 
Litigation,” 20 Harv. L. Rev. 345-351; PotLocx, Torts, 12 ed., 325; 1 CooLry, 
Torts, 3 ed., 210, 211. 

19 See Jeremiah Smith, supra, 20 Harv. L. Rev. 262; Groat, ATTITUDE OF 
AmeERIcAN CourTs IN Lapor DisPuTES, 113, quoted in Lamier, Boycorts, 210, 
211. 

20 See Woopwarp, Quasi-CoNTRACTS, 337. 

1 United States ex rel. Brazier v. Commissioner of Immigration, 5 F. (2d) 
162 (2nd Circ., 1925), where the relators, who had been convicted under the 
Espionage Act, were held deportable for crime, despite conditional commutations 
of their sentences. For the facts of this case, see RECENT CASES, infra, p. 129. 

® For a good description of the functioning and advantages of parole, see 
SUTHERLAND, CRIMINOLOGY, c. 22. The distinction between parole by a board 
under statutory authority operating upon indeterminate sentences, and the execu- 
tive’s exercise of his personal, non-statutory prerogative of pardoning, seems 
obvious enough; but courts have often confounded the two. 

3 See, e.g., 1920 Orson’s Ore. Comp. Laws, § 1724; 1920 Pa. Srar. § 5502. 
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are able to nullify these laws by fixing minimum sentences inordinately 
high, being moved by just such severity or popular excitement as it is 
the purpose of clemency to counteract.* 

Pardon must be considered as exemption from all outstanding pun- 
ishment,® while commutation is change to punishment less severe; ° 
unsatisfactory as this distinction often becomes.’ It is well settled 
that a pardon may be granted on condition precedent or subsequent. 
Pardons are considered, like deeds,° inoperative until accepted,'° though 
acceptance is always presumed unless there has been an express re- 
fusal..t. Therefore, to the argument that partial punishment plus 
re-commitment upon condition broken will be a different and severer 
sentence than was imposed by the court, it is answered that the convict 
has consented to this onerous proviso in the pardon.'* 


4 Thus, prisoners have been committed under the Pennsylvania indeterminate 
sentence law for “ from 20 years to 19 years, 11 months, and 29 days,” and 
cases approximating this are frequent. See 1916 BrenntaL Report WESTERN 
PENITENTIARY (Pa.), 49-50; 1917 ANNUAL REPoRT EASTERN PENITENTIARY (Pa.), 
54 et seq. This is possible wherever the statute does not provide that the mini- 
mum sentence must not exceed a stated fraction of the maximum. 

5 “A pardon is an act of grace, proceeding from the powers entrusted with 
the execution of the laws, which exempts the individual upon whom it is 
bestowed from the punishment which the law inflicts for the commission of a 
crime,” per Marshall, C. J., in United States v. Wilson, 7 Pet. (U. S.) 150, 160 
(1833). This is the formulation constantly quoted. See Campion v. Gillan, 
79 Neb. 364, 372, 112 N. W. 585, 588 (1907); Ex parte Ridley, 3 Okla. Cr. 350, 
356, 106 Pac. 549, 551 (1910). 

6 See Rich v. Chamberlain, 107 Mich. 381, 383, 65 N. W. 235 (1895); Ex parte 
Parker, 106 Mo. 551, 555, 17 S. W. 658, 660 (1891); State v. Peters, 43 Ohio St. 
629, 651, 4 N. E. 81, 87 (1885). 

7 The distinction frequently becomes tenuous indeed. On the one hand, 
sentences are often commuted to the part already served. On the other hand, 
pardon of an offense does not remit the punishment already suffered, even as 
to fines, Cook v. Freeholders of Middlesex, 2 Dutch. (N. J.) 326 (1857); and 
a pardon may be on condition that the convict submit to a lower degree of 
punishment. Ex parte Wells, 18 How. (U. S.) 307 (1855). Perhaps it would 
be desirable to assimilate the two forms of release, but the division is firmly 
established, and is potentially useful as machinery for separating exonerative 
from non-exonerative release. See note 17, infra. 

8 Ex parte Wells, supra; Lee v. Murphy, 22 Grat. (Va.) 789 (1872); Arthur 
v. Craig, 48 Ia. 264 (1878) are the leading cases. 

® Courts assume that acceptance is necessary for deeds, and then liken 
pardons to deeds. Whether the assumption as to deeds is correct may well be 
doubted. See 1 Wruiston, Contracts, § 213. 

10 Burdick v. United States, 236 U. S. 79 (10915). See United States v. 
Wilson, 7 Pet. (U. S.) 150, 161 (1833); Ex parte Powell, 73 Ala. 517, 520 (1883). 

11 Ex parte Powell, supra, note 10, and cases there cited. See Redd v. 
State, 65 Ark. 475, 485, 47 S. W. 119, 122 (1898). 

12 See Ex parte Wells, 18 How. (U. S.) 307, 315 (1855); Lee v. Murphy, 
22 Grat. (Va.) 789, 791-2, 798 (1872). It is hard to see just how this consent 
is efficacious. For if the divided term is no greater punishment than that 
originally imposed (as some courts have argued, see note 30, infra), there is 
nothing to be consented to. On the other hand, no matter what bargains the 
convict has entered into, if the divided term is a severer punishment than that 
decreed by the judge, it would seem that the Executive is forbidden to impose it 
under our doctrines of separation of powers and due process. The difficulty is 
revealed most strongly in cases where the convict breaks the condition after the 
last date on which he could have been held in jail under the original sentence. 
And here a large minority of the decisions hold that the convict cannot be 
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The objection to conditional pardons is their alleged efficacy as 
moral curatives. A pardon, the United States Supreme Court states 
in Ex parte Garland, “releases the punishment and blots out of 
existence the guilt, so that in the eye of the law the offender is as 
innocent as if he had never committed the offense.” The difficulty of 
maintaining this position in the light of history and logic has been 
clearly pointed out by Mr. Williston,’* who has also shown that many 
cases pay it only lip service.** Most tribunals, however, still assert the 
purging effects of a pardon.’® But, in mitigating the convict’s punish- 
ment, it is not desirable thus to exculpate him from his justly attach- 
ing guilt. Conditional reduction of a life sentence certainly ought 
not blind the legal eye to the fact that a man convicted of murder 
has been convicted of murder.*” 

There are two means of eliminating this highly undesirable feature 
of conditional pardons. The first is flatly to deny that a pardon re- 
stores the convict to innocence. The second is to restrict the doctrine 
of Ex parte Garland** to full unconditional pardons. This position 
is all for which the case purports to be authority, and does not con- 
flict with whatever reason the doctrine may possess when applied to 


returned to jail. Woodward v. Murdock, 124 Ind. 439, 24 N. E. 1047 (1890). 
The opposite result is more often reached, however. State v. Horne, 52 Fla. 125, 
42 So. 388 (1906); Ex parte Kelly, 155 Cal. 39, 99 Pac. 368 (1908). 

Cases arising under parole statutes must be distinguished. See In re Prout, 
12 Ida. 494, 86 Pac. 275 (1906) and Commonwealth v. Minor, 195 Ky. 103, 241 
S. W. 856 (1922). While a prisoner may be detained beyond the ultimate date 
of his original sentence in cases of reprieve and appeal, in neither does the 
question of divided term arise. 

13 4 Wall. (U. S.) 333, 380 (1866). 

14 See Samuel Williston, “Does A Pardon Blot Out Guilt?”, 28 Harv. L. 
Rev. 647. Professor Williston states his conclusion as to the true effects of 
pardon as follows (p. 653): “The pardon removes all legal punishment for 
the offense. Therefore if the mere conviction involves certain disqualifications 
which would not follow from the commission of the crime without conviction, 
the pardon removes such disqualifications. On the other hand, if character is a 
necessary qualification, and commission of the crime would disqualify even 
though there had been no criminal prosecution for the crime, the fact that the 
wr has been convicted and pardoned does not make him any the more 
eligible.’ 

15 See In re Spenser, 5 Saw. 195, 199 (C. C. D. Ore., 1878); Matter of an 
Attorney, 86 N. Y. 563, 569 (1881). See Samuel Williston, supra, 28 Harv. L. 
REv. 653-658. 

16 United States v. Commanding Officer, 252 Fed. 315 (D. N. J., 1918); 
Edwards v. Commonwealth, 78 Va. 39 (1883); and cases cited in Samuel Willis- 
ton, supra, 28 Harv. L. Rev. 647. 

17 Assuredly there should be some form of complete exculpation available, 
however rarely used, for cases of wholly erroneous conviction. It should be 
distinct from the far more common acts of grace toward the guilty. One 
way would be, as Mr. Williston suggests, to have a new judiciai proceeding 
reversing the old sentence. However, with a few exceptions, courts refuse to 
grant new trials asked after the term of court in which judgment was rendered. 
United States v. Mayer, 235 U. S. 55 (10914). And legislatures might well 
hesitate thus to encourage the multiplicity of criminal appeals. It is therefore 
advocated that — accepting the doctrine of Ex parte Garland, supra, note 13 — 
pardons be restricted to cases of innocence and commutations be employed for 
the ordinary release. See p. 115, infra. 

18 Supra, note 13. 
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full pardons purposely given to establish innocence. This is the view 
taken by a number of early decisions.’® Adoption of either alterna- 
tive restores conditional pardons to full utility, and places United 
States v. Commissioner of Immigration *° on a sound basis. For then 
the Presidential pardon (interpreting it as such **) merely relieved the 
relators of the punitive consequences of their crime; it did not alter 
the objective fact that they were “ convicts,” and so liable under the 
Alien Act ** to deportation.** 

Can conditional commutations likewise be supported? By defini- 
tion, there can be no claim that commutations blot out the crime. 
The difficulty is that consent by the convict is not essential to the 
validity of his commutation,** Judge Hand’s dissent in United States 
v. Commissioner declares that commutations cannot contain a condition 
for re-incarceration; for “to let (the convict) out and put him back 
after an interval was to divide his sentence piecemeal, which made it 
quite another punishment . . . from enduring at a stretch the pains of 
full execution.” *° This potentially severer sentence, it is argued, is 
not only foreign to the idea of diminution which is the essence of 
commutation, but is also imposed extra-judicially without the pris- 
oner’s consent.?® 

Again two solutions suggest themselves. All documents purporting 
to be conditional commutations, might be interpreted as conditional 


19 People v. Bowen, 43 Cal. 439 (1872); Carr v. State, 19 Tex. App. 635 
(1885); Perkins v. Stevens, 24 Pick. (Mass.) 277 (1833). See Taylor v. State, 
41 Tex. Cr. App. 148, 150, 51 S. W. 1106, 1107 (1899). Some of these cases, 
especially the third, border so close upon commutations that they must be received 
warily. Where the condition has been performed, the Federal courts hold that a 
conditional pardon does blot out the offense. United States v. Commanding 
Officer, 252 Fed. 315, (D. N. J., 1918). 

20 5 F. (2d) 162 (2d Circ., 1925). 

21 Qbjections to such interpretation are considered below. 

22 41 Stat. 593; 1923 U. S. Comp. Strat. Supp., §§ 4289+b4—42894b6. 

23 That deportation is nowise punitive in its nature was settled by Fong 
Yue Ting v. United States, 149 U. S. 698, 730 (1892). This holding was applied 
to deportation under the Alien Act of 1920 by Mahler v. Ely, 264 U. S. 32 (1923). 
The distinction between deportation and banishment is clear. But since deporta- 
tion would not have followed from the relators’ crime unless there had been 
conviction, it is questionable whether this ground for supporting the case is 
available under the rule enunciated by Mr. Williston, supra, note 14; unless it 
were argued that anyone of the treasonable character which the relators’ acts 
revealed them to have, is liable to deportation. Ex parte Garland was not 
mentioned in the majority opinion. 

24 People v. Frost, 133 App. Div. 179, 183, 117 N. Y. Supp. 524, 528 (1909). 
See Lee v. Murphy, 22 Grat. (Va.) 789, 798 (1872). Of course the prisoner 
released on commutation is usually only too glad to get out. But since consent 
is irrelevant to exercise of the power of commutation, the executive cannot 
avail himself of its existence, any more than a justification can be claimed by 
one who has not acted under it. But see Lee v. Murphy, supra, which suggests 
that acceptance of a commutation converts it into a conditional pardon. 

25 5 F. (2d) 162, 166 (2nd Circ., 1925). For an elaboration of Judge Hand’s 
argument, see 1 N. C. L. Rev., 46, 47. 

26 All the more if, as in United States v. Commissioner, supra, breach of 
the condition would lead to detention beyond the last day of the old sentence, 
does this contention of the dissent become formidable. One case involving just 
this point has been decided the other way; though its authority is somewhat 
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pardons.?7. The majority in United States v. Commissioner ** is op- 
posed to such an attempt, but it is to be doubted whether their 
rigidity is either necessary or in accord with precedent. Documents 
have often been construed as pardons though they did not purport 
to do anything more than diminish punishment.” As an alternative, 


_ Judge Hand’s argument that a sentence served piecemeal differs from 


the sentence in its original continuity, may be disputed. His proposi- 
tion has been denied by many courts when asserted in other types 
of cases, on the ground that a judge fixes merely the length, not the 
dates, of a convict’s stay in prison.*® The cases of reprieve, whereby 
the Executive is admittedly enabled to alter the dates originally im- 
posed; and of recapture years after escape, where it has been held 
that the prisoner must serve out the remainder of his term — not as 
punishment for his new crime of prison breach, but as fulfillment of 
the old sentence — offer interesting analogies. It is to be hoped, at 
least in jurisdictions where Ex parte Garland endows pardons with an 
exonerative effect, that conditional commutations can be supported on 
this basis; for pardons may then be reserved for cases of erroneous 
conviction, sharply distinguished from the more common cases of con- 
victs admittedly guilty but admitted to mercy, to whom would be 
granted commutations with or without “a string attached.” 


LIABILITY OF OccUPIERS OF LAND FOR INJURY TO ADJOINING 
Premises. — “‘ The law of torts as now administered,’ wrote Mr. 
Justice Holmes in 1894, “has worked itself into substantial agreement 
with a general theory.” * Concepts developed in the days when lawyers 
thought in terms of writs rather than of rights have, however, exerted 
an abiding influence upon the courts, and in no field of tort law has 
this influence been so persistent as in that relating to the duties of 
adjacent landowners to each other.’ 


weakened by its undiscriminating citation of pardon and parole cases. People 
v. Kaiser, 209 App. Div. 722, 205 N. Y¥. Supp. 317 (1924). 

To the argument that the same considerations have not militated against 
conditional pardons, and that the consent found in the latter offers no logical 
ground of distinction (note 12, supra), the short answer is that courts are willing 
to uphold pardons on the consent basis. Where consent is missing, these same 
courts may be willing to listen to the considerations advanced by Judge Hand. 

27 Subject to the suggestions about the exonerative effect of conditional 
pardons made, supra, p. 113. 

28 5 F. (2d) 162 (2nd Circ., 1925). 

°9 Thus, documents construed as pardons have read: “X is hereby paroled 
for the balance of his term,” State v. Yates, 183 N. C. 753, 111 So. 337 (1922); 
“Let him be forthwith released from prison,” Jones v. Harris, 1 Strob. (S. C.) 
160 (1847); “I do hereby remit to him the remainder of the said sentence,” 
Hoffman v. Coster, 2 Whart. (Pa.) 453 (1837). 

3° State v. Yates, supra, note 29, and cases cited by it. See State v. Horne, 
52 Fla. 125, 135, 42 So. 388, 391 (1906). 

1 See Oliver Wendell Holmes, “ Privilege, Malice, and Intent,” 8 Harv. L. 


? See Francis H. Bohlen, “The Basis of Affirmative Obligations in the Law of 
Tort,” 53 Am. L. REG. 209, 221. : 
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If the defendant has brought upon his land a substance which es- 
capes and injures his neighbor, the defendant’s positive act serves as 
a basis for the imposition of liability. If the substance has been driven 
upon the neighboring premises as a result of active operations carried 
on by the occupier, the latter is said to be guilty of a technical trespass, 
and his liability is an absolute one.* And in any event the occupier 
will be liable for a failure to exercise ordinary care to prevent the 
escape of the substance, whether this neglect is his own, that of his 
servants, or, in some instances, that of an independent contractor. 
Finally, all courts admit a liability irrespective of fault for permitting 
the escape of certain substances.° Most American courts confine this 
liability to cases in which the defendant has maintained a continuously 
injurious or threatening condition which constitutes a public or a pri- 
vate nuisance.® In England and in some American states a broader 
field for the application of the principle of absolute liability is recog- 
nized.’ The precise limits of this field must necessarily remain uncer- 
tain. The King’s Bench Division has recently held that the mainte- 
nance of a concrete retaining wall does not fall within it.* This 


3 Hay v. Cohoes Co., 2 N. Y. 159 (1849). The absolute liability for trespass 
vi et armis, though completely discredited in cases of injury to the person, survives 
in this corner of the law. See Francis H. Bohlen, “The Rule in Rylands v. 
Fletcher;’ 59 U. or Pa. L. Rev. 298, 310. The result reached in Hay v. Cohoes 
Co., supra, can easily be justified upon the ground that the operation of blasting 
is so hazardous that an insurer’s liability must be imposed upon those engaging 
in it; but in other cases where a similar liability has been imposed, no such justi- 
fication on grounds of social policy is apparent. See Louisville Ry. Co. v. Sweeney, 
157 Ky. 620, 163 S. W. 739 (1914) ; Kentucky Traction & Terminal Co. v. Grimes, 
175 Ky. 694, 194 S. W. 1048 (1917) ; Newsom v. Anderson, 2 Ired. L. (N. C.) 42 
(1841). See Pounp, INTERPRETATIONS OF LEGAL History, 121-122. 

4 The leading case is Bower v. Peate, 1 Q. B. D. 321 (1876). For opposing 
views on this peculiar liability, see Francis H. Bohlen, “ The Rule in Rylands v. 
Fletcher,” 59 U. or Pa. L. Rev. 423, 446-453, and Ezra R. Thayer, “ Liability 
without Fault,” 29 Harv. L. Rev. 801, 808-809. 

5 Carhart v. Auburn Gas Light Co., 22 Barb. (N. Y.) 297 (1856); Heeg v. 
Licht, 80 N. Y. 579 (1880) ; Kinnaird v. Standard Oil Co., 89 Ky. 468, 12 S. W. 
0937 (1890); Sussex Land & Live Stock Co. v. Midwest Refining Co., 294 Fed. 
507 (8th Circ., 1923). It is to be noted that New York and Kentucky are among 
the jurisdictions which are commonly said to have repudiated the doctrine of 
Rylands v. Fletcher, L. R. 3 H. L. 330 (1868). See Losee v. Buchanan, 51 N. Y. 
476 (1873) ; Owensboro v. Knox, 116 Ky. 451, 76 S. W. 191 (1903). 

6 The basis for this distinction seems to be purely procedural. The original 
remedy for an injury to land caused by an erection on adjoining land was the 
assize of nuisance. See 2 Pottock anp Marrianp, History or ENGLisH Law, 2 
ed., 53. The object of the assize was specific relief and not damages. Conse- 
quently there could be no “nuisance” unless there was a condition capable of 
abatement. This concept survived after the action on the case had supplanted the 
old assize. See Francis H. Bohlen, “The Rule in Rylands v. Fletcher,” 59 U. oF 
Pa. L. REv. 208, 312. 

7 The judges who decided Rylands v. Fletcher were fully conscious of the 
close relation of that case to the law of nuisance. See particularly the opinions 
of Bramwell, B., 3 H. & C. 774, 789, and of Martin, B., 3 H. & C. 774, 792 
(1865). Rylands v. Fletcher is now treated by English text writers simply as one 
division of the law of nuisance. See Satmonp, Torts, 6 ed., 257; GARRETT, 
NUISANCES, 3 ed., 149. 

8 Ilford District Council v. Beal and Judd, [1925] 1 K. B. 671. For the facts 
of this case, see Recent CAsEs, infra, p. 134. 


oa 


‘ 
\ 


NOTES 


decision is to be supported not so much for the reason that a wall is 
not “a substance likely to do mischief if it escapes,” ® as on the ground 
that the use of the land was “ natural,” whether that phrase be inter- 
preted to mean a use necessary for developing the physical resources 
of the soil, or, in a larger sense, a socially advantageous employment 
of the premises.’° 

If, however, the substance which has escaped has not been brought 
upon the land by the defendant, the imposition of liability can be jus- 
tified only on the ground that the law recognizes certain affirmative 
duties as incidents of the occupation of land.‘ Such duties can be 
fairly imposed only in cases where the defendant knew that the sub- 
stance in question was on the land; even that form of liability which 
is characterized as “absolute,” while independent of fault, depends, 
like all other forms of liability, upon the defendant’s having made a 
choice.** When this requirement of knowledge is satisfied, the nature 
of the duty to be imposed should, it would seem, be determined largely 
by considerations of social policy. The courts have not, however, taken 
a generalized approach of this nature but have dealt with each partic- 
ular group of cases as with an isolated phenomenon. 

If the substance is one which grows naturally on the land and the 
occupier permits it to hang over adjoining land, he is liable for any 
damage that results.‘* But in all other cases the courts deny the exist- 
ence of a duty to alter the natural condition of the premises.1* Thus, 


® This was the test proposed by Blackburn, J. See Rylands v. Fletcher, L. R. 
1 Ex. 265, 279 (1866). Other statements require in addition that the substance 
should have “a tendency to escape.” See Knowlton, J., in Ainsworth v. Lakin, 
180 Mass. 397, 399, 62 N. E. 746, 747 (1902). 

10 The English courts seem to have started from a very narrow interpretation 
of the phrase “natural user.” Hurdman v. North Eastern Ry. Co., 3 C. P. D. 
168 (1878) ; West v. Bristol Tramways Co., 99 L. T. R. (N. S.) 264 (1908). In 
recent years a somewhat broader view has been taken. See the opinion of Lord 
Moulton in Rickards v. Lothian, [1913] A. C. 263, 279. For a discussion of 
American decisions, see 1 BoHLEN, Cases ON Torts, 1 ed., 577. 

11 There is said to be no general duty tc take affirmative action to prevent in- 
jury to another. See Francis H. Bohlen, “The Moral Duty to Aid Others as a 
Basis of Tort Liability,” 56 U. or Pa. L. Rev. 217, 221. But such a duty may be 
incident to various relations. Hunicke v. Meramec Quarry Co., 262 Mo. 560, 172 
S. W. 43 (1914); Carey v. Davis, 190 Ia. 720, 180 N. W. 889 (1921). See Pounn, 

HE SPIRIT OF THE Common Law, 22-24. Apparently fearing to limit the bene- 
ficial use of land, the courts have been slow to recognize that its ownership is a 
basis for the imposition of affirmative duties. Cj. Farrell v. Minneapolis etc. Ry. 
Co., 121 Minn. 357, 141 N. W. 401 (1913). 

12 See Hotmes, THE Common Law, 54. It might be contended in opposition 
to this point of view that there may be substances so dangerous that the law may 
Properly require not only that the defendant should control them if he finds them 
on his premises, but that he must find out whether or not they are there. Such a 
liability is conceivable, but is hardly likely to be of practical importance. For an 
instance of a statutory liability going almost to this extreme, see 1921 CRAWFORD 
& Moses Arx. Dicest, §§ 375-376, and Frauenthal v. Morton, 149 Ark. 148, 231 
S. W. 884 (1921), decided under the statute. 

_78 Crowhurst v. Burial Board of Amersham, 4 Ex. D. 5 (1878); Smith v. 
Giddy, [1904] 2 K. B. 448. In Cheater v. Cater, [1917] 2 K. B. 516, counsel 
attempted to distinguish the Crowhurst case upon the ground that there the de- 
— bad planted the offending trees; but the court paid no heed to this 

ment, 
14 Roberts v. Harrison, ror Ga. 773, 28 S. E. 995 (1897); Galveston, H., & 
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there is no liability for the spread of noxious weeds which have grown 
naturally on the defendant’s land,’® nor for the fall of a tree, though 
the defendant knew it to be in a decayed condition.‘* It would seem 
that cases of this sort should be determined not by a rigid application 
of the concept of a boundary, but by considering whether or not the 
necessities of a particular community outweigh the policy in favor of 
minimizing the burdens put upon the use of land. That this ques- 
tion is susceptible of an affirmative answer is shown by the existence of 
statutes imposing duties upon landowners,’’ and by the fact that if, 
even through the working of natural causes, the condition of the defend- 
ant’s premises becomes a public nuisance, he is required to abate it.’® 
When the natural condition of the premises has been altered by a 
predecessor of the defendant, it is generally recognized that the de- 
fendant may be liable for continuing the condition.‘® In America, on 


S. A. R. R. Co. v. Spinks, 13 Tex. Civ. App. 542, 36 S. W. 780 (1896) ; Hodgson 
v. Mayor of York, 28 L. T. R. (N. S.) 836 (1873). The thoroughly unsatisfactory 
case of Giles v. Walker, 24 Q. B. D. 656 (1890), while generally cited as authority 
for this proposition, seems really to go much farther and to confer an absolute 
immunity on one who is employing the soil in a “natural” way. See Crerx & 
LinpsELL, Torts, 7 ed., 424-425. 

15 See Harndon v. Stultz, 124 Ia. 734, 100 N. W. 851 (1904). But the de- 
fendent is liable if he has planted noxious grasses and has failed to use ordinary 
care to prevent their escape. See Gulf, etc., Ry. Co. v. Oakes, 94 Tex. 155, 58 
S. W. 999 (1900), in which the court refused, however, to apply a principle of 
absolute liability. 

16 Reed v. Smith, 27 West. L. R. 190 (B. C., 1914). But if the defendant in 
felling such a tree should cause injury to adjacent land, he would be liable though 
he had used every possible precaution. Newsom v. Anderson, supra, note 3. 

17 Indiana, Texas, and Arkansas have statutes which impose on railways the 
duty of keeping their right of way free from certain noxious plants. See 1914 
Burns’ Inp. Srat., §§ 5524-5525; 1920 Tex. Srat., arts. 6601-6602; 1919 CrAw- 
ForRD AND Moses Ark. Dicest, §§ 8503-8504. The Indiana statute provides for the 
collection of a penalty. Its constitutionality was upheld in Terre Haute & S. E. 
Ry. Co. v. Anderson, 242 U. S. 283 (1916). The Texas and Arkansas statutes, in 
addition to a similar provision for a penalty, authorize the recovery of damages 
by any person injured through the railway’s violation of the statute, provided 
that the person suing has not allowed noxious plants to accumulate upon his own 
land. The Texas statute was held constitutional in Missouri, K., & T. R. R. Co. 
v. May, 194 U. S. 267 (1904). North Dakota has an elaborate statute in regard 
to noxious weeds. See 1913 N. D. Comp. Laws, §§ 623-631, 2807, and Langer v. 
Goode, 21 N. D. 462, 131 N. W. 258 (1911), construing the statute. For other 
statutory provisions see 1913 Ariz. Rev. Stat., §§ 596-601; 1919 Ipa. Comp. Srar., 
§§ 3492-3501; 1923 Smiru’s ILL. Srar., c. 38, §§ 89-90; 1924 Ia. Conk, c. 246; 
1913 Howetr’s Micu. Srat., §§ 6733-6734; 1923 Minn. GEN. Srart., §§ 6146-6163; 
1921 Mont. Rev. Cones, §§ 4506-4513; 1922 Nes. Comp. Srart., art. 8; 1923 N. Y. 
Laws, c. 645; 1921 Onto Rev. Cope, § 7149; 1920 Pa. Srar., $$ 282-284; 1919 
S. D. Rev. Cope, §§ 10401-10410; 1917 Utan Comp. Laws, §§ 6265-6270; 1922 
Rem. Comp. Wasa. Star., §§ 2756-2760; 1922 Atperta Rev. Srar., c. 63, § 4; and 
Flitton v. Strange, 24 West. L. R. 275 (Alta., 1913), in which a recovery was had 
under the Alberta statute. 

In Ex parte Hodges, 87 Cal. 162, 25 Pac. 277 (1890), the court held unconsti- 
tutional an ordinance requiring land owners to exterminate the squirrels on their 
premises. 

18 Proprietors of Margate Pier v. Margate, 20 L. T. R. (N. S.) 564 (1869). 

19 There seem, however, to be various anomalous exceptions to this gene 
rule. Thus, a purchaser of land is not liable for a subsidence of adjoining land 
caused by his predecessor’s withdrawal of lateral support. Hall v. Duke of 
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the authority of Penruddock’s Case,’° it is commonly said and occa- 
sionally held that this liability arises only after notice of the condition 
and a request to abate it.” In recent times, however, there has been a 
tendency to hold that knowledge of the danger is sufficient to charge 
the defendant.??. In England the question discussed is not whether the 
defendant is liable if he has knowledge but whether he may be liable 
though he has not. Though early decisions indicated that knowledge 
was not essential to liability,?* the tendency is now in the other direc- 
tion.2* But in determining what should be required in the way of 
knowledge, it becomes necessary to distinguish cases coming within the 
rule of Rylands v. Fletcher, from those in which liability is based upon 
a failure to exercise ordinary care under the circumstances. In the 
former, all that should be required is knowledge that the substance is 
on the premises; in the latter, the need of proving negligence may ren- 
der it necessary to establish not only that the defendant knew of the 
presence of the substance but that he knew or ought to have known 
certain facts which made its presence particularly dangerous.”® 

If the substance which has escaped to the plaintiff’s land was brought 
upon the defendant’s premises by a trespasser, the English courts deny 


Norfolk, [1900] 2 Ch. 493. And an occupier is not liable for the depredations of 
an unusual number of wild rabbits which his predecessor has brought upon the 
premises. Brady v. Warren, [1900] 2 I. R. 632, 660-663. 

20 5 Co. 1oob (1598). An attempt has been made to distinguish the case on 
the ground that the remedy sought, a quod permittat prosternere, involved a dis- 
turbance of the defendant’s possession. See Denio, J., in Brown v. Cayuga & 
S. R. R. Co., 12 N. ¥. 486, 492 (1855). At all events, whatever was said in 
regard to notice and request was by way of dictum. 

21 Johnson v. Lewis, 13 Conn. 303 (1839); Philadelphia & Reading R. R. Co. 
v. Smith, 64 Fed. 679 (3rd Circ., 1894). These cases suggest that it is unfair 
to impose liability even upon a defendant who had knowledge of the danger, be- 
cause the plaintiff’s silence indicates that he “ acquiesces” in the injury. In cases 
where the facts are unknown to the plaintiff, this, of course, is pure fiction. And 
even under circumstances like those in Penruddock’s Case, supra, where the de- 
fendant might reasonably think that a license or easement had been acquired, it 
would seem better to place the burden of ascertaining this fact upon him. 

22 Waterhouse v. Schlitz Brewing Co., 12 S. D. 397, 81 N. W. 725 (1900); 
Martin v. Chicago, R. I., & P. Ry. Co., 81 Kan. 344, 105 Pac. 451 (1909). And 
- see the able opinion of Manning, J., in Caldwell v. Gale, 11 Mich. 77, 84 (1862). 
In other cases a result favorable to the plaintiff has been reached under statutes 
construed to impose a continuous duty on the owner of the premises. Graham v. 
Chicago, I., & L. Ry. Co., 39 Ind, App. 294, 77 N. E. 57 (1906); Tetherington v. 
St. Louis, etc., R. R. Co., 226 Ill. 129, 80 N. E. 697 (1907). 

28 Humphries v. Cousins, 2 C. P. D. 239 (1877). And see the statements made 
by Lush and Quain, JJ., in Tarry v. Ashton, 1 Q. B. D. 314, 320 (1876). 

24 Barker v. Herbert, beesit 2 K. B. 633; Ilford District Council v. Beal and 
Judd, supra, note 8. 

25 The importance of making this distinction may be illustrated by the facts 
of Tarry v. Ashton, supra, note 23. The defendant had come into the possession 
of certain premises; a lamp, which projected from these premises over a public 
highway, fell and injured the plaintiff. Under the analysis above suggested, the 
first question would be: did the defendant know that the lamp was on his prem- 
ises?, This question having been answered in the affirmative, the next question 
would be: is the defendant’s duty with reference to such a substance a duty at 
Peril to avoid injurious consequences or simply a duty to use reasonable care? 
If the duty were found to be of the former type, facts such as the defendant’s 
knowledge of a defect in the lamp or his knowledge of the number of persons 
Passing under the lamp, become immaterial. 
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recovery even though the defendant had full knowledge of the condi- 
tion.” In the United States the cases point in the other direction.”’ 
There would seem to be no tenable distinction between cases of this 
sort and those in which the defendant has purchased land in ignorance 
of the existence of a nuisance upon it. 

This summary illustrates how grievously the law relating to the lia- 
bility of landowners requires the application of “a general theory.” 
Courts have been too apt on the one hand to think in convenient cate- 
gories, and on the other to indulge in meaningless maxims such as sic 
uiere tuo ut alienum non laedas, or to foreclose discussion by saying 
that no duty is owed by the defendant.”* The law of the future must 
mark off the field of liability from that of immunity by formulating a 
general theory which will take into account “ the nature of the act, and 
the kind and degree of harm done, considered in the light of expediency 
and usage.” 7° 


~RECENT CASES 


CONSTITUTIONAL LAW— DveE Process or LAw — TRIAL oF Two INpict- 
MENTS AT ONCE. — Two indictments charging the relator with separate but 
related murders were tried at the same time. The relator was found guilty 
on both indictments. On appeal to the supreme court of the state, the 
relator contended that this practice was error, but the conviction was 
affirmed. (Commonwealth v. Valotta, 279 Pa. St. 84, 123 Atl. 681.) The 
relator by means of the writ of habeas corpus appealed to the federal court. 
Held, that the trial of two indictments at once was not permitted by the 
law of the state, and that the relator was denied due process of law. 
Relator discharged. United States ex. rel. Valotta v. Ashe, 2 F. (2d) 735 
(W. D. Pa.). 

The federal court’s decision assumes that the state court misapplied local 
law. But see Commonwealth v. Brown, 264 Pa. St. 85, 107 Atl. 676; Withers 
v. Commonwealth, 5 Serg. & R. (Pa.) 59. Assuming the correctness of the 
federal court’s decision on this point, it by no means follows that there 
was a denial of due process. The federal courts will not ordinarily review 
state decisions as to local law merely because they seem wrong. Central 
Land Co. v. Laidley, 159 U. S. 103; Bonner v. Gorman, 213 U. S. 86; 


26 Saxby v. Manchester, S., & L. Ry. Co., L. R. 4 C. P. 198 (1869); Job 
Edwards Ltd. v. Birmingham Navigations, [1924] 1 K. B. 341. See Satmonp, 
Torts, 6 ed., 289. 

27 Farrell v. Minneapolis & Rainy River R. R. Co., 121 Minn. 357, 141 N. W. 
491 (1913); Sandberg v. Cavanaugh Timber Co., 95 Wash. 556, 164 Pac. 200 
(1917). These cases hold that a defendant must use ordinary care to prevent the 
spread of a fire burning on his premises. See also Baird v. Chambers, 15 N. D. 
618, 109 N. W. 61 (1906). 

28 The emptiness of this statement is brought out very clearly by an applica- 
tion of the apparatus suggested by Professor Hohfeld. See Wesley N. Hohfeld, 
“Some Fundamental Legal Conceptions as Applied in Judicial Reasoning,” 23 
Yate L. J. 29. B’s duty to A is not a cause but a correlative of A’s right against 
B. To say that A has no right “‘ because” B is under no duty, is not to give a 
reason but to say the same thing in different ways. 

a J., in Middlesex Co. v. McCue, 149 Mass. 103, 104, 21 N. E. 230, 
231 (1 a 


. 


RECENT CASES ror 


Rryger v. Wilson, 242 U. S. 171. See Twining v. New Jersey, 211 U.S. 
78, 91. To this general rule there are several possible exceptions. Thus it 
has been suggested that the federal courts will review a decision whereby 
a state court, by improperly applying a local statute, brings a case within 
its jurisdiction. See 38 Harv. L. Rev. 804, 809. More pertinent is the 
exception that an action, which is so outrageous or arbitrary as to violate 
some right recognized as “fundamental” by the federal courts, will be 
reviewed. Scott v. McNeal, 154 U.S. 34; Moore v. Dempsey, 261 U. S. 86. 
But such a rule has no application here, since there is support for the prac- 
tice in the state in question, and since the same or similar practice is per- 
mitted in other states. Commonwealth v. Rosenthal, 211 Mass. 50, 97 
N. E. 609; State v. Lee, 114 N. C. 844, 19 S. E. 375. Cf. People v. Jacob- 
son, 247 Ill. 394, 93 N. E. 417. It is submitted, therefore, that in reviewing 
the supposed error, the federal court was clearly wrong. 


CONSTITUTIONAL LAw — INSURANCE — IMPAIRMENT OF THE OBLIGATION 
or CONTRACTS — VALIDITY OF STATUTE LIMITING CLASs oF LIFE INSURANCE 
BENEFICIARIES. — The deceased was a member of the defendant fraternal 
order and held a death benefit certificate issued by it. He had nominated 
his wife, the plaintiff, as beneficiary. A statute subsequently enacted 
limited the class of beneficiaries under such death benefits, but included the 
member’s wife. (1919 N. C. Consor. Stat., § 6508.) The deceased there- 
after had the beneficiary changed to “ Hattie Andrews, wife.” She in fact 
was not his legal wife and was not within the class specified by the statute. 
In an action by the first beneficiary, both as administratrix and personally, 
to recover the death benefit, the court allowed recovery as administratrix. 
The defendant company appealed. Held, that the subsequent statute should 
be given effect and did not impair the obligation of the contract, but that 
recovery should have been allowed the widow personally, and not as admin- 
istratrix. Judgment reversed. Amdrews v. Grand Lodge of Masons, 128 
§. E. 4 (N. C.). 

It would seem that such a statute could not compel a change of bene- 
ficiaries without impairing the obligation of the member’s contract. Cf. Wist 
v. Grand Lodge, 22 Ore. 271, 29 Pac. 610. Apart from statutes, a member 
of a fraternal order can change the beneficiary, since the latter has no 
vested right until the death of the member. Pollock v. Household of Ruth, 
150 N. C. 211, 63 S. E. 940. The power to change the beneficiary and 
select anyone desired should be considered a vested right, in the exercise of 
which the member is entitled to constitutional protection. See Baldwin v. 
Begley, 185 Ill. 180, 188, 56 N. E. 1065, 1068; Peterson v. Gibson, 191 
Ill. 365, 367, 61 N. E. 127, 128. If this is so, the only justification for 
depriving him of that vested right by a subsequent statute is under the 
police power of the state. Since the power to change the beneficiary is an 
important element of this contract, and the benefit to the state from such 
a statute is relatively small, the cases holding that a prior member is not 
bound by the statute seem preferable. Voigt v. Kersten, 164 Ill. 314, 45 
N. E. 543. Cf. Moan v. Normile, 37 App. Div. 614, 56 N. Y. Supp. 3309. 
The case cannot be rested on the ground that the statute was an amendment 
to the charter of the lodge, since it does not appear that the deceased agreed 
to be bound by amendments to the charter. Cf. Caldwell v. Grand Lodge, 
148 Cal. 195, 82 Pac. 781. But see Peterson v. Gibson, supra. 


CoNSTITUTIONAL LAW — LIBERTY TO CoNTRACT — CONSTITUTIONALITY OF 
Statute MAKING ONE LIABLE WHO Purcuases Propucts UNDER CONTRACT 
OF DELIVERY TO A CO-OPERATIVE AsSOcIATION. Under the Co-operative 
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Marketing Act any person “who solicits or persuades or permits” any 
member of any association to break his marketing contract with the associa- 
tion, by accepting the member’s product for sale contrary to a marketing 
agreement of which he has knowledge, shall be liable to the association in 
a civil suit in the penal sum of $500 for each offense; and the association 
shall be entitled to an injunction to prevent further breaches. (1923 Minn. 
Laws, c. 264, § 27.) In an action under this section by a co-operative as- 
sociation to enjoin an independent grain elevator operator from purchasing 
grain from members of the plaintiff, and for damages, the defendant’s 
answer challenged the constitutionality of the statute. The plaintiff de- 
murred. The demurrer was sustained, and a temporary injunction granted. 
The defendant appealed. Held, that this section of the statute is unconsti- 
tutional in that it invades the freedom of contract. Judgment reversed, 
Minn. Wheat Growers’ Co-op. Ass’n v. Radke, 204 N. W. 314 (Minn.). 
To prevent irreparable injury, resulting from unfair competition, some 
courts have enjoined interference with contracts in similar situations with- 
out the aid of a statute, although the defendant did not actively induce the 
breach of the plaintiff's contract. Cf. Montgomery Enterprises v. Empire 
Theater Co., 204 Ala. 566, 86 So. 880; Friedberg v. McClary, 173 Ky. 
579, 191 S. W. 300. It seems that the defendant’s dealing with the mem- 
ber of the plaintiff association could have been enjoined on this theory, 
even in the absence of statute. If so, the creation of a civil liability hardly 
appears a serious enough additional restriction of the defendant’s liberty 
to warrant holding the statute unconstitutional. This seems especially true 
in view of the public interest in the welfare of co-operative marketing as- 
sociations. See Henry W. Ballantine, “Co-operative Marketing Associa- 
tions,” 8 Minn. L. Rev. 1. In imposing civil liability on the defendant 
merely because of his knowledge of the member’s contract with the as- 
sociation, no doubt the statute goes beyond the common law tort of in- 
ducing breach of contract. Cf. Sweeney v. Smith, 167 Fed. 385 (E. D. Pa.), 
aff'd, 171 Fed. 645 (3rd Circ.). But the limits of this tort are-at best vague 
and ill-defined. See Francis B. Sayre, “ Inducing Breach of Contract,” 36 
Harv. L. Rev. 663. And see 38 Harv. L. Rev. 991. From this point of 
view, as well, the statute is no great extension of a liability existing at 
common law, and might well have been held a proper exercise of the police 
power. 


ConTRACTS — EVIDENCE — CONTRADICTION OF STATUTORY DEFINITION BY 
Trave Usace. —A statute provided that “a ton shall contain two thousand 
pounds.” (1923 Barnes’ W. Va. Cope, c. 59, § 27.) The plaintiff orally 
contracted to mine coal for the defendant for a certain price per ton, nothing 
being said as to the weight of a ton. The defendant paid the plaintiff on a 
gross ton basis of 2,240 pounds. The plaintiff contended that he was em- 
ployed on a net ton basis of 2,000 pounds, and brought an action for the 
balance of the account. Evidence offered by the defendant to prove a 
custom among the mines making the ton 2,240 pounds was rejected by the 
trial court; and verdict and judgment were given for the plantiff. 
defendant appealed. Held, that the evidence of a custom contrary to the 
statute was properly excluded. Judgment affirmed. Buchanan v. Louis- 
ville Coal & Coke Co., 127 S. E. 335 (W. Va.). 

A party is generally permitted to introduce evidence to show that a 
standard of trade usage must be used in the interpretation of a contract. 
Richardson & Co. v. Cornforth, 118 Fed. 325 (7th Circ.); Warner-Godfrey 
Co. v. Sheinman, 273 Pa. St. 105, 116 Atl. 671. The exception, which for- 
bids usage to control terms of definite legal meaning, appears mistaken. 
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See 5 WicmorE, Evipence, 2 ed., §§ 2461, 2462. The principal case is 
therefore supportable only by a broad construction of the statute, based on 
the obvious public policy in favor of uniform weights and measures. It 
seems best to say, more precisely than did the court, that the legislature has 
created a statewide rule that whenever the word “ton” is used without 
qualification, it shall mean 2,000 pounds. In contract interpretation, this 
rule must be treated like a custom, even in trades where it is not actually 
one. Usages contrary to statutes are of course invalid. Deadwyler & Co. 
v. Karow & Forrer, 131 Ga. 227, 62 S. E. 172; Wyatt v. Wanamaker, 58 
Misc. 429, 110 N. Y. Supp. goo, aff’d, 126 App. Div. 656, 111 N. Y. Supp. 
go. In order that the statutory rule may govern a contracting party, it is 
unnecessary to prove that he knew it. For in the ordinary case of custom, 
it is enough to show that a party ought to have known it. Cormier v. 
H. H. Martin Lumber Co., 98 Wash. 463, 167 Pac. 1105. See Steidtmann 
v. Joseph Lay Co., 234 Ill. 84, 88, 84 N. E. 640, 642. Another possible ex- 
planation of the principal case is that with respect to the word “ton”, the 
statute substitutes for the normal standards of contract interpretation a 
special legislative standard, and thereby renders all evidence of usage 
irrelevant. See Dwight & Lloyd Co. v. American Ore Co., 263 Fed. 315, 
320 (2nd Circ.). By various trains of reasoning several other courts have 
reached the same result. Dwight & Lloyd Co. v. American Ore Co., supra; 
Godcharles v. Wigeman, 113 Pa. St. 431, 6 Atl. 354. See Green v. Moffett, 
22 Mo. 529, 537. Contra, Higgins v. California Petroleum & Asphalt Co., 
120 Cal. 629, 52 Pac. 1080. 


CoRPORATIONS — TRANSFER OF STOCK — LIABILITY OF TRANSFEREE TO 
INDEMNIFY TRANSFEROR FOR CALLS BEFORE REGISTRATION OF TRANSFER. — 
M, registered owner of shares in a cotton mill, subject to calls, sold them to 
the plaintiff, a broker, giving him a transfer in blank. The plaintiff sold 
them to the defendant, also a broker. The defendant sold them to H, who 
neglected to have his name registered as owner. After delivery of the 
transfer by the defendant to H, calls were made on the shares; and M, the 
owner of record, was forced to pay. H was bankrupt. M brought action 
against the plaintiff, and the plaintiff in turn brought this action against the 
defendant, claiming indemnity. From a judgment for the defendant the 
plaintiff appealed. Held, that the defendant was liable on an implied 
promise to reimburse the plaintiff. Appeal allowed. Spencer v. Ashworth 
Partington & Co., [1925] 1 K. B. 580. 

American and English courts have long given effect to an implied promise 
by a transferee of stock to indemnify his transferor, the registered owner, 
for calls made while the transferee remains the real owner of the stock. 
Johnson v. Underhill, 52 N. Y. 203; Walker v. Bartlett, 18 C. B. 845. The 
extension of this promise, as in the principal case, to hold a transferee 
‘liable for calls made after he has sold the stock to a sub-transferee, seems 
to have some support in an earlier English decision. Kellock v. Enthoven, 
L.R. 8 Q. B. 458, aff'd L. R., 9 Q. B. 241. And cf. Boultbee v. Gzowski, 
29 Can. S.C. R. 54. American courts hold that a transferee’s liability ends 
when he re-sells the stock. Richards v. Robin, 175 App. Div. 296, 162 
N. Y. Supp. 12; Rogers v. Toland, 43 Pa. Super. Ct. 248. See Joecken 
v. Banking Co., 1 Ohio C. C. (N. S.) 342, 344. But cf. Lichten v. Vernier, 
8 Pa. Dist. R. 218. See 1 Coox, Corporations, 8 ed., § 262. See 30 Harv. 
L. Rev. 656. The analogy to the liability incurred by the assignee of a 
lease supports the American rule, the assignee being liable to indemnify the 
original lessee only for breaches of covenant which occurred while he was 
Owner of the lease. Mason v. Smith, 131 Mass. 510. The analogy, it is 
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true, is not perfect, in that a way is open to the transferee of stock to 
relieve his transferor of liability, by registration. Perkins v. Cowles, 157 
Cal. 625, 108 Pac. 711. But this difference seems immaterial unless there 
is a consequent obligation on the transferee to register the transfer. 


DamaGEs — MEASURE OF DAMAGES FOR CONVERSION OF PROPERTY oF 
FLucTuaTING VALUE.— The defendant, by purchase in good faith from 
one having no authority to sell, converted the plaintiff’s cotton. In an 
action for damages the plaintiff was awarded the highest value of the 
cotton between the time of conversion and a reasonable time for replace- 
ment after notice of the conversion. The defendant appealed. Heli, 
that the proper measure of damages had been applied. Judgment affirmed, 
McCoy v. Atkins, 267 S. W. 779 (Ark.). 

According to the New York rule, the plaintiff in an action for the con- 
version of stock may recover the highest value between the time when 
he learns of the conversion, and a reasonable time thereafter for replace- 
ment. Wright v. Bank of the Metropolis, 110 N. Y. 237, 18 N. E. 79. 
See 2 Harv. L. Rev. 188. He may at his option recover the value at the 
time of conversion. McIntyre v. Whitney, 139 App. Div. 557, 124 N. Y. 
Supp. 234, aff'd, 201 N. Y. 526, 94 N. E. 1096. See 24 Harv. L. Rev. 62. 
The inclusion of the period between conversion and the time when the 
owner learns of it does not seem justified. Burnham v. Lawson, 118 
App. Div. 389, 103 N. Y. Supp. 482. Many cases purporting to apply the 
New York rule, however, state it as giving the highest value between the 
conversion and a reasonable time after notice. See Galigher v. Jones, 129 
U. S. 193, 201; Hedges v. Burke, 147 Tenn. 247, 256, 247 S. W. 91, 93, 
noted in 2 Tenn. L. Rev. 100; Weaver v. Commercial Savings Bank, 
222 Mich. 337, 340, 192 N. W. 578, $79, noted in 8 Minn. L. REV. 65. 
In most cases, as in the present, this form of statement is harmless 
error. The more drastic rule, measuring damages at the highest value be- 
tween the conversion and the trial, is occasionally applied to other property 
as well as to stock. St. Louis & S. F. R. R. Co. v. Georgia, F. & A. R. R. 
Co., 104 So. 33 (Ala.). It is open to the same criticism as in the stock cases. 
See 33 Harv. L. Rev. 474. In some states the plaintiff has, under cer- 
tain conditions, a statutory right to demand this measure of damages. See 
Cat. Crv. Cope, § 3336; 1921 Mont. Rev. Copes, § 8689; 1910 OKIA 
Rev. Laws, § 2875. The present case, however, is one of a very small 
group of decisions extending the more satisfactory New York rule to other 
than stock cases. See, accord, D’Aprile v. Turner-Looker Co., 209 App. 
Div. 223, 204 N. Y. Supp. 566. Cf. Pierson v. Metropolitan Bank, 106 
La. 298, 30 So. 885. 


EvipENCE — HEARSAY — UTTERANCES Usep TO IDENTIFY TimeE.—In 4 
contest over a will, the contestants sought to establish that the testator 
signed the will in the presence of but one of the attesting witnesses. To 
prove this, one of the attesting witnesses on the stand swore that the tes- 
tator had brought the will to his store, that they together had signed it in a 
back room there, and that no one else was present. Then C, a clerk in the 
same store, took the stand and gave evidence to the same effect. The testa- 
tor was a frequent visitor at the store, and to fix the date of the visit when 
the will was claimed to have been signed, C was allowed over objection to 
testify that, after the testator and the attesting witness had come out of 
the room alone, the attesting witness told C that he had just signed the 
testator’s will. After a verdict for the contestants, the proponents moved 
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for a new trial, and appealed from an order denying the motion. Held, that 
such evidence is hearsay and inadmissible. Order reversed. Carpenter v. 
Carpenter, 128 Atl. 223 (R. L.). 

For discussion of the principles involved, see Notes, supra, p. 107. 


Income Tax— WuHo Is SuBpyect TO TAXATION — WHAT CONSTITUTES 
RESIDENCE OF CorPORATION.—A company incorporated in England in 
1870 with a view to operations in Sweden, removed the entire practical 
management of its activities to Sweden in 1920, retaining an office in 
London at which the register of the stockholders and the company seal 
were kept. The London office dealt with transfers of stock in the United 
Kingdom and was empowered to sign checks on the company’s London 
banking account. The majority of stockholders were Swedish. All in- 
come was earned in Sweden and only that part due holders in the United 
Kingdom was remitted to London. The Income Tax Act of 1918 imposes 
a tax on gains accruing to “any person residing in the United Kingdom ” 
from any property wherever located. (8 & 9 Gro. V, c. 40, Sch. D.) From 
a judgment in favor of the Crown for a tax on its total income, the com- 
pany appealed on the sole ground of non-residence. Held, that a corpora- 
tio may have more than one residence for the purposes of income tax. 
Appeal dismissed. Swedish Central Ry. v. Thompson, [1925] A. C. 495. 

The rule is settled in England that a corporation resides for purposes 
of income taxation where it “keeps house and does business.” De Beers 
Consolidated Mines v. Howe, 95 L. T. R. 221. Cf. Cesena Co. v. Nichol- 
son, 1 Ex. Div. 428. The decision in the present case, that a corporation 
may have two such residences, appears sound. The fact of registration 
in England does not anchor the corporation’s domicil there. English law 
seems to locate the domicil at the place of principal management and 
control. Cesena Co. v. Nicholson, supra. See Dicey, Conriict or Laws, 
3 ed., 163, 166. And see E. Hilton Young, “ Nationality of the Juristic 
Person,” 22 Harv. L. Rev. 1, 18. The corporation should therefore be 
treated as a foreign corporation, since its principal place of business is in 
Sweden. The holding in the instant case seems inconsistent with Ameri- 
can decisions that such acts as the London office performed do not con- 
stitute “doing business” so as to bring foreign corporations within the 
operation of federal tax statutes. See, e.g., McCoach v. Minehill Ry., 228 
U. S. 295; Chile Copper Co. v. Edwards, 294 Fed. 581 (S. D. N. Y.). 
And see 38 Harv. L. Rev. 113. A possible reconciliation turns on the 
fact of registration which, though not decisive in England, is of some 
weight in determining residence. 


INSURANCE — EFFECT OF EQUITABLE CONVERSION—RIGHTS oF DE- 
FRAUDED VENDOR WHO RESCINDS AFTER DESTRUCTION OF THE PROPERTY. — 
A fraudulent vendee of land, after being let into possession, insured the 
house upon it. Before the vendor completed a rescission of the contract for 
fraud, the house was burned. After the rescission the vendor sought to re- 
cover from the insurer the amount of the policy. The vendee was joined 
as a party defendant. From a judgment for the plaintiff the defendant in- 
Surer appealed. Held, that a vendor is entitled to the proceeds of an insur- 
ance policy taken out by the vendee when, after the destruction of the 
property, the vendor rescinds for fraud, Judgment affirmed. Cetkowski v. 
Knutson, 204 N. W. 528 (Minn.). 

A policy of insurance is a personal contract of indemnity. Lucena v. 
Craufurd, 2 B. & P. (N. R.) 269. In England it is settled that a contract 
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to sell land does not in equity pass any right to the insurance moneys, 
Rayner v. Preston, 18 Ch. D. 1. But in this country the tendency is to hold 
that after destruction insurance “stands in the place of” the property, 
Williams v. Lilley, 67 Conn. 50, 34 Atl 765; Phoenix Ins. Co. v. Mitchell, 
67 Ill. 43; Wm. Skinner Co. v. Houghton, 92 Md. 68, 48 Atl. 85; Doty y., 
Rennselaer Ins. Co., 188 App. Div. 29, 176 N. Y. Supp. 55; Brownell y. 
Board of Education, 204 N. Y. Supp. 150 (App. Div.). Contra, Lerow vy, 
Wilmarth, 9 All. (Mass.) 382; Remington v. Sabin, 132 Minn. 372, 157 N. W. 
504; McCutcheon v. Ingraham, 32 W. Va. 378, 9 S. E. 260. See Roscoe 
Pound, “ Progress of the Law — Equity,” 33 Harv. L. Rev. 813, 829. And 
see 15 Harv. L. Rev. 160; 1 Cor. L. Rev. 311; 34 YALE L. J. 87. See also 5 
Pomeroy, Equity JURISPRUDENCE, 4 ed., § 2283. The prevailing American 
doctrine allows the vendee to secure the proceeds of a policy taken out by 
the vendor, on the theory that the latter is substantially a trustee. But in 
truth there is no trust. Perhaps the best that can be said for the American 
doctrine is that the courts have unconsciously adopted the popular concep- 
tion of the relation between insurance and property. See 34 YALE L. J. 87. 
Insurance money, then, is treated as a product of the res. The principal 
case may be supported on the fiction of constructive trust, by which a 
fraudulent purchaser is treated like an express trustee. For a trustee who 
insures must account to his cestwi for the proceeds. See Stevens v. Melcher, 
152 N. Y. 551, 578, 46 N. E. 965, 972; Lucena v. Craufurd, supra, at. 96. 
See Vance, INSURANCE, § 47. But it would seem technically more sound to 
leave the plaintiff to his equitable right to compel the vendee to restore the 
property or to respond in damages. The plaintiff could then, if desirable, 
garnish the insurer. 


INSURANCE — INSURABLE INTEREST — SHAREHOLDER’S INTEREST IN CoOR- 
PORATE PRopERTY. — The plaintiff was the only stockholder in a corporation 
whose assets consisted chiefly of certain timber. This timber he insured 
in his own name with the defendant and other companies. The greater 
part of the timber having been destroyed by fire, the plaintiff sued to 
recover the loss. The arbitrator gave judgment for the defendant on the 
ground that the plaintiff had no insurable interest. The plaintiff appealed. 
Held, that the sole stockholder has no insurable interest in property of 
a corporation. Appeal dismissed. Macaura v. Northern Assurance Co., 
Ltd., [1925] A. C. 619 (H. L.). 

On a similar set of facts most United States courts would have allowed 
recovery, on the ground that a shareholder may insure corporate property. 
Riggs v. Commercial Mutual Ins. Co., 125 N. Y. 7, 25 N. E. 1058; Warren 
v. Davenport Fire Ins. Co., 31 Ia. 464. Even in England a shareholder 
may insure his interest in the corporate adventure, if he use the proper 
words. Wilson v. Jones, L. R. 2 Ex. 139. That this was substantially what 
the plaintiff intended to do, seems probable. The English court refuses to 
allow him to reach his intended goal because of the difficulty of fixing the 
extent of one shareholder’s interest in any given piece of corporate prop- 
erty, and because he had no legal or equitable interest in the property. 
But the question of fixing the extent of the interest so that the insured 
will be no more than indemnified can be solved. See Seaman v. Enterprise 
Fire Ins. Co., 21 Fed. 778, 784 (E. D. Mo.); Aetna Fire Ins. Co. v. 
Kennedy, 161 Ala. 600, 605, 50 So. 73, 74. While a mere expectancy should 
not constitute an insurable interest, it is submitted that there is much to 
be said in favor of allowing insurance of a substantial interest in property, 
recognized as such by the average business man, without insistence upon 
a technical legal or equitable interest. 
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INTERNATIONAL LAw — WITHHOLDING OF POLITICAL RECOGNITION — SUIT 
py RUSSIAN CORPORATION IN CourT oF Equity. — ‘the plaintiff corporation 
was incorporated in Russia under the Imperial government. Prior to the 
Russian Revolution it had deposited certain securities and moneys with the 
defendant, as trustee, as required by the New York statute, for the protec- 
tion of policy-holders and creditors. In this suit to compel the return of 
the funds the defendant claimed that the plaintiff corporation was no longer 
in existence because of the Russian Soviet decrees. It was not controverted 
that the plaintiff corporation had been unable to do business in Russia, that 
the stockholders no longer met, and that the suit was brought in the name 
of the plaintiff by a person delegated by a directors’ meeting in Paris. The 
Appellate Division reversed a judgment dismissing the bill, and the defend- 
ant appealed. Held, that although the court cannot recognize the legal 
validity of the decrees of the Soviet government, the facts of the situation 
are such that justice and reason require the court to refuse to take jurisdic- 
tion in this case. Judgment reversed. Russian Reinsurance Co. v. Stoddard, 
240 N. Y. 140, 147 N. E. 703. 

The plaintiff Russian corporation, organized under the old régime, had de- 
posited certain funds with the defendant. In this action to recover such 
funds the defendant’s answer denied the existence of the plaintiff corporation 
because of the decrees of the Soviet government. On the plaintiff’s motion 
for a summary judgment, the defendant’s affidavits set forth the Soviet de- 
crees alleged to have dissolved the plaintiff corporation. The summary 
judgment was granted, and the defendant appealed. Held, that the facts set 
forth in the defendant’s answer and affidavits do not show the non-existence 
of the plaintiff corporation. Judgment affirmed. Joint-Stock Co. v. Na- 
tional City Bank, 240 N. Y. 368, 148 N. E. 552. 

In neither of these cases could the court give effect to the decrees of the 
politically unrecognized Russian Soviet government without involving itself 
in questions of policy and raising serious constitutional issues. See 38 Harv. 
L. Rev. 816, 818. The judicial approach in the second case, however, frankly 
avoids any consideration of such troublesome questions while there is an 
independent ground for disposing of the case. James v. Second Russian 
Ins. Co., 239 N. Y. 248, 146 N. E. 369. See 38 Harv. L. Rev. 822, 833. A 
court of a government that has politically recognized Soviet Russia has re- 
cently found that the Soviet decrees have not dissolved the particular cor- 
poration suing in its courts. Russian Commercial and Industrial Bank v. 
Comptoire d’Escompte de Mulhouse, [1925] A. C. 112; Banque Interna- 
tionale de Commerce de Petrograd v. Goukassaw, [1925] A. C. 150. Cf. 
37 Harv. L. Rev. 606. In the first case, the New York Court of Appeals is 
troubled by its prior decisions which refused to give effect to the decrees of 
the Soviet government. Sokoloff v. National City Bank, 239 N.Y. 158, 
145 N. E. 917; James v. Second Russian Ins. Co., supra. See John P. 
Trotter, “ Extraterritorial Operation and Effect of Confiscatory Decrees,” 
3 N. C. L. Rev. 88; Lewis Connick, “Soviet Decrees in American 
Courts,” 34 Yate L. J. 499. See 38 Harv. L. Rev. 833. Nevertheless, the 
court resorts to its equitable power of refusing to adjudicate the rights of 
the parties, in view of the probability that subsequent events may occur 
which would cause a present decree to work a severe hardship in the future. 
City of Knoxville v. Knoxville Water Co., 212 U. S. 1; Willcox v. 
Consolidated Gas Co., 212 U. S. 19. Cf. Hoare v. Bremridge, L. R. 
8 Ch. App. 22. Cf. Roscoe Pound, “The Decadence of Equity,” 5 Cot. 
L. Rev. 20. On the other hand, in view of the possibility, however 
remote, of the defendant’s squandering the amount deposited, it seems that 
the court should have made some provision for keeping the fund intact. 
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Cf. Consolidated Gas Co. v. Mayer, 146 Fed. 150, 155 (S. D. N. Y.); Steam 
Sawmills, Lid., v. Baring Bros. & Co., [1922] 1 Ch. 244. 


JupcmMEents — Liens — EFrect oF REDEMPTION BY ASSIGNEE OF Junc- 
MENT Desror.— The defendant was a judgment creditor of A and, by 
statute, had a lien on all A’s real estate. (1922 WasH. Comp. Star., § 445.) 
He levied execution, and the land was sold for a sum insufficient to satisfy 
the judgment. A statute allowed the judgment debtor or his successor in 
interest to redeem the property at any time within one year after the sale, 
for the amount at which it was sold plus interest. (1922 WasH. Comp. 
Stat., § 595.) After the sale, A assigned his interest to the plaintiff, who 
redeemed the property. The defendant then levied again on the land for 
the deficiency remaining after the first sale. The plaintiff brought this suit 
to enjoin the resale. The defendant appealed from a judgment ordering 
the injunction to issue. Held, that when a judgment debtor’s assignee re- 
deems land sold on execution, the land is liable to resale for a deficiency, 
Judgment reversed. Ford v. Nokomis State Bank, 237 Pac. 314 (Wash.). 

It is submitted that the decision is correct, even if it is heid that a 
sheriff’s sale immediately passes the debtor’s title to the purchaser. See, e.g, 
McQueeney v. Toomey, 36 Mont. 282, 92 Pac. 561. The right of redemption 
which the debtor acquires is valuable property. Creditors may reach it by 
redeeming the land from the purchaser. See 1922 WasH. Comp. Srar., 
§§ 504-596. The right is in the nature of real estate, a right to get land. 
A judgment lien is a general lien, attaching even to property acquired after 
entry of the judgment. See 1 BLAck, JUDGMENTS, 2 ed., §§ 401, 432. 
Though unenforceable against this right itself, it is submitted that the lien 
should attach to the product of the right, in whosesoever hands it may be. 
Contra, McQueeney v. Toomey, supra. In Washington, however, as in 
many other jurisdictions, a sheriff’s sale passes only an “ inchoate title” 
which is completed after the period of redemption by the delivery of a 
sheriff’s deed. Cochran v. Cochran, 114 Wash. 499, 195 Pac. 224. See 
Hammalle v. Lebensberger, 256 Ill. 547, 100 N. E. 138. See 1922 WasH. 
Comp. Stat., §603. A fortiori, since title remains in the debtor, the 
lien should continue and survive a conveyance by the debtor. Hunter v. 
Seery, 206 App. Div. 19, 200 N. Y. Supp. 531; Flanders v. Aumack, 32 Ore. 
19, 51 Pac. 447. Contra, Easter v. Holcomb, 221 Ill. App. 485; Danford v. 
Lindsey, 178 Ia. 834, 160 N. W. 318. Cf. McNeill v. Carter, 57 Ark. 579, 
22 S. W. 94. The debtor’s property is thus applied in its full value to the 
payment of his debts before he is allowed to profit by its transfer. Since 
the assignee knows of the judgment, it is not unfair to charge him with 
notice of the deficiency. If the judgment or decree is in rem, then it binds 
only the particular preperty involved, and the lien is discharged completely 
by the sale. Herron v. Allen, 32 S. D. 301, 143 N. W. 283. 


Lasor Law — Torts — LEGALITY oF STRIKES TO ENFORCE AWARDS OF 
TRIBUNAL FOR ARBITRATION OF Labor Disputes. — The National Board for 
Jurisdictional Awards was created in 1919 to provide machinery for the 
settlement of jurisdictional disputes among labor unions and employers in 
the building industry. In 1920 a dispute between union carpenters and union 
sheet metal workers as to which craft had the right to install sheet metal 
doors and frames was submitted to the Board. A decision in favor of the 
sheet metal workers was given. In 1921 the city of Cleveland was engaged 
in erecting a city hospital and a city auditorium. The plaintiff had a con- 
tract with the city for installing metal doors at the city hospital. The con- 
tract provided that if the plaintiff failed to supply properly skilled workmen 
the city might stop the work. The plaintiff employed union carpenters to 
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install the metal doors. The plaintiff refused to discharge its carpenters and 
employ the defendants, members of the Sheet Metal Workers Union, when re- 
quested to do so by the latter union and the city. The defendants thereupon 
withdrew their men from other work upon the city hospital and eventually 
from work upon the city auditorium. The city law director notified the 
plaintiff that if it did not abide by the decision of the National Board for 
Jurisdictional Awards and employ members of the Sheet Metal Workers 
Union, the city would terminate the contract. The plaintiff refused and 
the city then took over the work. Upon a showing that the defendants 
contemplated the use of similar methods on other buildings, the federal dis- 
trict court granted a permanent injunction. The defendants appealed. 
Held, that an injunction will lie against a strike called for the purpose of 
enforcing a decision of the National Board for Jurisdictional Awards by 
means of pressure exerted upon secondary parties with a view to inducing 
a breach of contract. Decree affirmed. O’Brien v. Fackenthal, 5 F. (2d) 
389 (6th Circ.). 
For a discussion of the principles involved, see NoTEs, supra, p. 101. 


PARDON — AVAILABILITY OF PARDONS AND COMMUTATIONS AS MEANS OF 
ConDITIONAL RELEASE. — The relators, convicted of violating the Selective 
Service Act of May 18, 1917, and the Espionage Act of June 15, 1917, 
had their sentence “ commuted” by the President upon condition that they 
be law-abiding and loyal; and if in the President’s estimation they violated 
this condition, he reserved the right to revoke the “commutation.” The 
relators now bring a writ of habeas corpus to resist deportation under the 
Alien Act of May 10, 1920 (41 Stat. 593, 1923 U. S. Comp. Stat. Supp. 
§§ 42894b4-42894b6) which gives the Secretary of Labor discretionary 
authority to order the deportation of “all aliens who, since August 1, 1914, 
have been convicted . . . of any violation . . . of the following acts: ... 
(b) the Espionage Act ... (e) the Selective Service Act.” Writ dis- 
missed. The relators appealed. Held, that the “commutation” did not 
render relators immune from deportation. Judgment reversed, with direc- 
tion to hold the relators until technical flaws in the deportation order could 
be remedied. U.S. ex rel. Brazier v. Commissioner of Immigration, 5 F. 
(2d) 162 (2d Circ.). 

For a discussion of the principles involved, see NoTEs, supra, p. 111. 


PRESUMPTIONS — APPLICATION OF A PRESUMPTION CREATED BY A PENAL 
StaTUTE To A Crvit Action. — Section 392 of the Penal Law of New York 
provides in effect that the refusal by a broker to furnish a customer with a 
list of the securities purchased for the customer shall be taken to show 
prima facie that the purchase was unlawful. X, a broker, was commissioned 
by the plaintiff to buy certain stocks for him. X asserted that he had 
purchased the stocks, but refused to furnish the plaintiff with the lists he 
demanded. The plaintiff brought this action against the defendant, who as 
the assignee of X had promised to assume all his liabilities. The plaintiff 
Claimed that the purchases by X were unlawful and that he was entitled 
to recover the money which he paid him. To further his contention the 
Plaintiff invoked the presumption of Section 392. The trial judge in- 
structed the jury that the effect of that section was “to make it neces- 
Sary ... for the defendant to offer evidence why such a statement was 
hot given.” Verdict and judgment were given for the plaintiff. The de- 
fendant appealed. Held, that the statute did not create a presumption for 
civil cases, and that while the jury might properly draw an inference of 
illegality from the fact that the lists were not delivered, it was error to 
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place on the defendant the burden of explaining away their non-delivery, 
Judgment reversed. McDonald v. Hamilton B. Wills & Co., Ltd., 240 N. Y. 
144, 147 N. E. 616. 

The so-called presumption of innocence cannot be invoked in a civil ac- 
tion, the proof of which involves proving the commission of a crime by the 
defendant. Blackmore v. Ellis, 70 N. J. L. 264, 57 Atl. 1047; Kurz v. 
Doerr, 180 N. Y. 88, 72 N. E. 926. See 17 Harv. L. Rev. 198; 18 Harv. L. 
REv. 539. It would be manifestly unfair to the plaintiff in a civil action 
to require him to maintain the heavy burden of persuasion of the criminal 
law. See 17 Harv. L. Rev. 198; 14 Cox. L. Rev. 246. But can a pre- 
sumption of guilt created by a penal statute be summoned to the aid of a 
plaintiff in a civil suit? The court in the principal case, finding that the 
legislature had intended to create the presumption for criminal cases only, 
held that it could not be. Cf. Florgus Realty Corporation v. Reynolds, 123 
Misc. 161, 204 N. Y. Supp. 303. It might seem that the logical inference 
which supports and makes reasonable a statutory presumption applicable 
in criminal cases, if it be a true presumption, should be weighty enough 
to cast on the defendant in a civil cause the burden of going forward with 
evidence. See James B. Thayer, “ The Burden of Proof,” 4 Harv. L. Rev. 
45, 58, 62-68. If so, it could wel! be urged that the charge given in the 
principal case was harmless error. But it is probable that even in a criminal 
case, where the presumption is properly applicable, the jury is merely per- 
mitted, not required, to find in accordance with it in the absence of con- 
trary evidence. Cf. People v. Cannon, 139 N. Y. 32, 43, 47, 34 N. E. 750, 
762, 763. Clearly, the inference supporting such a presumption need not be 
so strong as to remove all reasonable doubt. Yee Hem v. United States, 
U. S. Sup. Ct., Oct. Term, 1924, no. 303; Commonwealth v. Williams, 6 
Gray (Mass.) 1; People v. Cannon, supra. Cf. Mobile, etc., R. R. v. 
Turnipseed, 219 U. S. 35, 43. Substantially directing a verdict for the plain- 
tiff unless the defendant gave further evidence, then, was prejudicial error. 


Quasi-ConTRACTS — RECOVERY FOR BENEFIT CONFERRED, WHERE PARTIES 
Have FarLep To AGREE oN Terms. — The plaintiff contracted with a railroad 
to supply coal at cost, plus a 5 per cent commission, for a period of three 
years. The United States assumed control of the railroad, and within a 
reasonable time the Director General elected to rescind the contract, and 
notified the plaintiff that unless he would deliver coal without receiving the 
commission, other arrangements to secure coal would be made. The plaintiff 
replied, “I will continue to purchase coal for you . . . without prejudice 
to my rights under the contract.” He continued to deliver coal for seven 
months, receiving only the price plus expenses. He then entered into a 
new contract with the Director General by which he received a monthly 
salary for his services for the rest of the period of federal control. One 
clause of this contract provided that if the Director General were bound by 
the plaintiff’s original contract with the railroad, the commissions found to 
be due the plaintiff should be credited to him. The plaintiff sued the railroad 
and the Director General for damages for breach of contract, and also in 
quantum meruit for services performed during the period of seven months. 
The district court gave judgment for both defendants, and the plaintiff 
appealed. Held, that one accepting services of another who renders them 
under a claim that a contract exists, is bound to pay their fair value, even 
though he has expressly negatived an intention to pay for them. Judgment 
in favor of the Director General reversed. Martin v. Richmond, F. & P. 
R. R. Co., 3 F. (2d) 26 (4th Circ.). 

Quasi-contractual obligations arise when one party confers a benefit upon 
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another and it is unjust for that benefit to be retained. See William A. 
Keener, “ Quasi-Contract: Its Nature and Scope,” 7 Harv. L. Rev. 57; 
Learned Hand, “ Restitution or Unjust Enrichment,” 11 Harv. L. Rev. 240. 
Such a benefit is conferred if one party performs under a contract which is 
erroneously assumed to be valid. Blair Engineering Co. v. Page S. & W. 
Co., 288 Fed. 662 (3rd Circ.); Vickery v. Ritchie, 202 Mass. 247, 88 N. E. 
835; Werre v. N. W. Thresher Co., 27 S. D. 486, 131 N. W. 721. Restitu- 
tion should be allowed because the party performing has made a mistake, 
has acted in misreliance. See Woopwarp, Quasi-Contracts, §10. It is 
submitted that the essential element of misreliance is lacking when the 
actor is conscious that the contract (here, that between the plaintiff and 
the railroad) may be invalid, but nevertheless assumes the risk of its in- 
validity by continuing performance. Cf. Ogden v. McHugh, 167 Mass. 276, 
45 N. E. 731. See Woopwarp, op. cit., § 16. Neither the majority nor the 
dissenting opinion noted these principles. The latter argues that the plain- 
tiffs recovery is defeated by the express terms of his contract with the. 
Director General. See 2 Ettiot, Contracts, § 1359. This reasoning would 
be more convincing if it were probable that the parties had contracted with 
reference to quasi-contractual liability. It might be urged that the Director 
General could not accept the coal, with knowledge of the plaintiff’s claim, 
and then deny that his acceptance of it was under the terms of the contract. 
See 3 WILLISTON, ConTRACTS, § 1856. And see 38 Harv. L. Rev. 520. But 
even if this principle is applicable where the parties are in dispute as to the 
existence of a contract, it does not justify a recovery in quantum meruit. 


RESTRAINT OF TRADE — LaBor — VALipiTy oF Empioyers’ CONTRACT 
Fixing Maximum Waces. — The plaintiff corporation was a local associa- 
tion of building trades employers. The defendant on joining the association 
contracted to observe the by-laws, and gave a bond conditioned on his doing 
so. The association passed a by-law that craftsmen’s pay should be $1 an 
hour. It sued the defendant on his bond, alleging that he had been paying 
journeymen plumbers $1.25 an hour. From a verdict and judgment for the 
plaintiff, the defendant appealed. Held, that a contract between members 
of an employers’ association not to pay more than a fixed wage is valid, and 
that the association may maintain an action upon a member’s bond. Judg- 
aoa) Androf, v. Building Trades Employers’ Ass’n, 148 N. E. 
203 (Ind.). 

Under certain circumstances the use of disciplinary penalties is held unlaw- 
ful. Thus when an employers’ association uses such methods as a part of a 
campaign to drive a competing employer out of business, there may be a civil 
conspiracy. Boutwell v. Marr, 71 Vt. 1, 42 Atl. 607; Martell v. White, 185 
Mass. 255, 69 N. E. 1085. On the other hand, by the weight of authority 
unions have been allowed to impose fines in efforts to secure minimum wages 
and the like. Rhodes Bros. Co. v. Musicians’ Protective Union, 37 R. I. 
281, 92 Atl. 641; Jetton-Dekle Lumber Co. v. Mather, 53 Fla. 969, 43 So. 
590; Master Stevedores’ Ass’n v. Walsh, 2 Daly (N. Y.) 1. Contra, Will- 
cutt & Sons Co. v. Driscoll, 200 Mass. 110, 85 N. E. 897. It is evident, 
then, that there is nothing necessarily illegal in the methods employed by the 
Plaintiff in the principal case. But the court assumes that because unions 
may make minimum wage agreements and enforce them by penalties, it must 
follow that employers may make similar maximum wage agreements. The 
assumption seems arbitrary. The legality of every such contract should de- 
Pend on the facts of the particular case, and the economic and social desir- 
ability of its purpose and methods. See 38 Harv. L. Rev. 400. Only thus 
Can even a pretense be made of reconciling the cases dealing with the subject. 
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See O. W. Holmes, “ Privilege, Malice, and Intent,” 8 Harv. L. Rev. 1, 7 
et seg. Tested by this standard the present case is sound, in the absence of 
any showing by the defendant that enforcing the contract will interfere with 
any public or private interest recognized by courts. 


STATUTES — LIMITATION OF ACTIONS — RETROSPECTIVE EFFECT OF TRANs- 
PORTATION Act.—In 1921 the plaintiff filed a claim with the Interstate 
Commerce Commission, alleging the misrouting of a shipment by the de- 
fendant carrier in 1917. Ordinarily the plaintiff would have been barred by 
the two-year limitation on such actions. (34 STAT. 590, 1916 U. S. Comp. 
. Stat., § 8584.) The Transportation Act of 1920, § 206(f), however, pro- 
vides that the period of federal control shall “not be computed as part of 
the periods of limitation in actions against carriers or in claims for reparation 
to the Commission for causes of action arising prior to Federal control.” 
(41 STAT. 462, 1923 U. S. Comp. Stat. Supp., § 100714cc.) The Commis- 
sion awarded the shipper damages, relying on this section. He sued in a 
federal district court to enforce the award. The defendant’s demurrer on 
the ground that the act did not apply or, if it did, that it was unconstitu- 
tional, was sustained. The plaintiff appealed. Held, that a prospective effect 
only is to be given § 206(f), since to give it retrospective effect would render 
it unconstitutional. Judgment affirmed. Danzer & Co. v. Gulf & Ship Is. 
R. R. Co., U. S. Sup. Ct., Oct. Term, 1924, no. 346. 

The result reached by the Supreme Court in the case of a shipper’s claim 
to the Interstate Commerce Commission is consistent with its recent holding 
that Section 206(f) could not operate to revive a direct suit against the 
carrier. Fullerton-Krueger Lumber Co. v. Northern Pacific Ry. Co., 266 
U. S. 435, noted in 38 Harv. L. Rev. 836. Lower federal court decisions 
giving the statute retrospective force are thus overruled. See San Diego & 
Arizona R. R. Co., v. Atchison, Topeka & Santa Fe Ry. Co., 293 Fed. 139 
(S. D. Cal.); Cocke v. Morgan’s etc. R. R. & S. S. Co., 4 F. (2d) 961 
(5th Circ.). The first reason assigned by the court is that, as a matter 
of construction, the statute is to be construed prospectively only. It may 
be doubted whether this is a legitimate construction, in view of the fact that 
it renders the statute largely abortive. The act applies only to actions aris- 
ing prior to federal control. But when it was passed in 1920 all such 
actions arising under the Interstate Commerce Act were barred. Claims to 
the Commission were expressly subject to a two-year limitation. See 34 
STaT. 590, 1916 U. S. Comp. Stat., § 8584. And the Supreme Court had 
held actions against the carrier, arising under this act, similarly limited by 
implication. Phillips v. Grand Trunk Western Ry. Co., 236 U. S. 662. The 
section, then, can apply only to a few other actions, e.g., those with longer 
periods of limitation. See Standley v. United States Railroad Adm. et dl. 
271 Fed. 794 (N. D. Ohio). It seems, therefore, that the case must rest 
on the second ground given, that it is unconstitutional to revive an action 
by a retrospective statute. Where the remedy only was barred, as distin- 
guished from the right, the Supreme Court has held such a statute constitu- 
tional. Campbell v. Holt, 115 U. S. 620. See 16 Harv. L. Rev. 129; 18 
ibid. 220; 35 ibid. 193. Although the court speaks of the right as a qualified 
statutory one, it may well be asked whether the Danzer case, together with 
the Fullerton-Krueger case, does not show a tendency to limit Campbell 
v. Holt closely. 


SURETYSHIP — BLANKS — MATERIAL ALTERATION — STATUTE OF FRAUDS. 
—A surety signed an obligation guaranteeing a contract in which a blank 
was left for the amount of the indebtedness. Later, the blank was correctly 
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filled in by the creditor. In an action by the creditor against the surety, the 
trial court gave judgment for the plaintiff. The surety appealed. Held, 
that the filling of the blank was a material alteration and, being unauthorized, 
avoided the instrument. Judgment reversed. J. R. Watkins Co. v. Keeney, 
201 N. W. 833 (N. D.).. 

The defendants, as sureties, signed a contract substantially the same as 
that in the case above. The creditor, apparently without the defendants’ 
authority, filled in the blank with the sum in fact due. From a judgment’ 
for the defendants, the plaintiff appealed. Held, that the filling of the blank 
was not a material alteration. Judgment reversed. J. R. Watkins Co. v. 
Denbeigh, 238 Pac. 13 (Wash.). 

These cases represent a distinct cleavage in the law. Watkins v. Miller, 
jo S. D. 505, 168 N. W. 373; Dr. Ward Medical Co. v. Wolleat, 199 N. W. 
738 (Minn.). The law of blanks is said to differ from the law of alteration, 
and to turn entirely on the question of authority. See Jnhabitants of Ber- 
wick v. Huntress, 53 Me. 89, 92; Montgomery v. Dresher, 90 Neb. 632, 634, 
134 N. W. 251, 252; McConnon v. Hovland, 156 Minn. 222, 223, 194 N. W. 
304. There is generally implied authority based on either agency or consent. 
Montgomery v. Dresher, supra; Roe v. Ins. Co., 78 Mo. App. 452; So. Ber- 
wick v. Huntress, supra. Cf. UNtrorM NEGOTIABLE INSTRUMENTS Law, 
$14. But in the present cases the courts interpreted the facts as negativ- 
ing such authority. It is submitted that for all practical purposes, except 
this implication of authority, the law treats the filling of a blank as an 
alteration. There is justification, then, for the courts’ analysis of the 
principal cases; and the question is properly raised whether the alter- 
ation was material. By indicating the indebtedness, the writing became evi- 
dence not only of the obligation but also of the amount. Watkins v. Fornea, 
135 Miss. 690, 100 So. 185; Watkins v. Miller, supra. Its remedial value 
was also increased since debt and account stated could be maintained as addi- 
tional remedies. Watkins v. Fornea, supra. Watkins v. Keeney may there- 
fore be supported by a strict application of the rules as to material alter- 
ation. Any alteration which changes the legal effect of the instrument is held 
to be material. See Aldous v. Cornwell, L. R. 3 Q. B. 573, 576. A material 
alteration vitiates and avoids the instrument. Master v. Miller, 4 D. & E. 
320, aff'd, 5 D. & E. 367. Unless the alteration is fraudulent, the right of 
recovery by the use of other evidence still exists. Atkinson v. Hawdon, 2 
A.& E. 628. But see 1913 N. D. Comp. Laws, § 5940. But in the principal 
cases the provisions of the Statute of Frauds requiring a guarantee to be in 
writing prevent recovery by the use of parol evidence. See 1913 N. D. 
Comp. Laws, § 5888; 1922 WasH. Comp. Stat., § 5851. If, however, the 
alteration is held to be immaterial, it seems that the instrument in its new 
form will satisfy the statute. Cf. Smith v. Farmers Ins. Ass’n, 111 Ga. 737, 
36S. E. 957; Winslow v. Jones, 88 Ala. 496, 7 So. 262; Bluck v. Gompertz, 
7 Ex. R. 862. To hold the present alteration material works a harsh result. 
The Washington decision, refusing to apply the technicalities of the law of 
material alteration in these circumstances, seems preferable. 


Torts — Duress as Basis or Cause or Action. — The plaintiffs, B and 
S, were lessees of oil land owned by the defendant. During the negotiations 
preceding the execution of the lease, B had agreed that one of the terms of 
the contemplated lease should call for the unconditional payment of $22,000 
at the beginning of the second year and of a like sum at the beginning of 
each succeeding year during the continuance of the lease. Through the 
Mutual mistake of B and the defendant, the contract, as actually drawn, 
made the payments conditional on the failure to open an oil well on the land. 
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S was not a party to the negotiations and believed that the contract em- 
bodied the actual intention of the parties. At the expiration of the first 
year the plaintiffs, having complied with the condition, declined to make 
any payments. The defendant thereupon threatened to declare the lease 
forfeited if the money was not paid. Although the plaintiffs might have 
subsequently reestablished their rights by litigation, a declaration of forfeit- 
ure, by casting a cloud over their title would have hindered the resale of the 
lease and involved them in serious business losses. The plaintiffs, accord- 
ingly, paid the amount demanded and then sued to recover it, alleging that 
it was paid under duress. Recovery was allowed S only. B appealed. Held, 
that as the present proceeding is equitable in character, B, having been under 
a moral obligation to make the payment, may not recover. Judgment af- 
firmed. Dale v. Simon, 267 S. W. 467 (Tex. Comm. App.). 

For a discussion of the principles involved, see Notes, supra, p. 108. 


Torts — LiaBrLity oF OccUPIER OF PREMISES FOR ESCAPE OF SUBSTANCES 
BROUGHT ON BY PREDECESSOR. — The defendant had purchased land upon 
which there stood a concrete retaining wall. This wall had been negligently 
built by a former owner of the premises. The plaintiffs sewer ran under 
the wall, but the defendant did not know and could not reasonably be ex- 
pected to know of the existence of the sewer. The wall having sunk and 
cut into the sewer, the plaintiff sought to recover for the resulting damage. 
Held, that since the use of the land was a normal one and the occupier had 
no knowledge of circumstances which might require special precautions, no 
cause of action existed. Complaint dismissed. Jlford Urban District Council 
v. Beal and Judd, [1925] 1 K. B. 671. 

For a discussion of the principles involved, see NoTEs, supra, p. 115. 


VENDOR AND PURCHASER— PURCHASER’S RIGHT TO RESCIND CONTRACT 
FOR PROSPECTIVE FAILURE OF CONSIDERATION. — By the terms of a contract 
to sell land, the purchaser was to pay $50 down and the balance in instal- 
ments payable on the 23rd day of each month, with the privilege of com- 
pleting payment on any instalment date. The vendor promised to convey 
by “good and sufficient deed” on receiving the entire price. The pur- 
chaser took possession in 1918 and made payments through April, 1923. 
On May 5, for the first time, he discovered that the vendor’s only title 
was a void tax deed. That day he tendered the balance due, and unsatisfied 
by the vendor’s promise to perfect the title, gave notice of a rescission. 
The vendor refused to return the money paid, and on May 14 the purchaser 
sued to recover his payments and damages. At the close of the plaintiff's 
evidence, the court sustained a motion to dismiss the complaint. The 
plaintiff appealed. Held, that a purchaser cannot place his vendor in de- 
fault by accelerating his payments, and that lack of title in a vendor before 
time for his performance does not permit the purchaser to rescind. Judg- 
ment affirmed. Wilson v. Corcoran, 237 Pac. 521 (Mont.). 

The authorities on the effect of a repudiation by the purchaser under 
these circumstances are in an unsatisfactory state. In England he may 
defend an action for specific performance, and may even rescind, but 
whether it is an equitable or a legal right is in dispute. Weston v. Savage, 
10 Ch. D. 736; Bellamy v. Debenkam, [1891] 1 Ch. 412. See Halkett v. 
Dudley, [1907] 1 Ch. 590, 596. See 1 WiLLIAMS, VENDOR AND PURCHASER, 
3 ed., 154. And see 38 Harv. L. Rev. 133. Because of the English practice 
of the vendor’s proving a good title well before the conveyance, Bellamy 
v. Debenham can have little weight here. In this country it is frequently 
repeated that the vendor may perfect his title up to the time for per- 
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formance. Rutland v. Brister, 53 Miss. 683. See Maupin, MARKETABLE 
TITLE, 3 ed., 872. If this means merely that mutuality of access to equity 
at the time of the contract is unnecessary, it is clearly proper. But some 
courts have used this proposition to bind the purchaser to his contract at 
all events. Hanson v. Fox, 155 Cal. 106, 99 Pac. 489; Silfver v. Daenzer, 
167 Mich. 362, 133 N. W. 16; Whitney v. Crouch, 172 N. Y. Supp. 729 
(Sup. Ct.). Cf. True v. Northern Pacific Ry., 126 Minn. 72, 147 N. W. 
948; Harrington v. Higgins, 17 Wend. (N. Y.) 376, 378. In so doing they 
overlook the possible defense of prospective failure of consideration. The 
inquiry should be as to the purchaser’s knowledge of the facts when he 
made the contract, and the risk of the vendor’s not performing. See 
Walkin v. Nokken, 38 S. D. 289, 161 N. W. 194. See 2 Witiiston, Con- 
TRACTS, §877 et seg. If the risk is more than that assumed, the pur- 
chaser should be permitted to rescind at once, without a tender and demand 
for immediate conveyance. Cf. Samuel Williston, “ Repudiation of Con- 
tracts,” 14 Harv. L. Rev. 317, 323. On behalf of the decision in the 
principal case, it may be said that the purchaser could have put the vendor 
in actual default in a short time, and that the denial of the defense did 
not work a great hardship in the particular instance. 


WasTtE— LEASE CONTAINING OPTION TO PURCHASE FEE— WASTE AS A 
DEFENSE TO ACTION To ENForCcE OpTIoN.—JIn 1900 the defendant’s pred- 
ecessor in title leased premises to the plaintiff's assignor for 99 years, the 
lessee having an option to purchase the fee during the continuance of the 
lease. The defendant subsequently purchased the reversion, and plaintiff 
was assigned the lease. About 1920 the plaintiff replaced the old dwelling 
house on the premises with business structures, the neighborhood having 
changed from a residential into a business district. The plaintiff, having 
properly exercised the option, sought specific performance of the defendant’s 
covenant to sell the fee. The defendant pleaded the plaintiff’s waste. From 
a decree for the plaintiff, the defendant appealed. Held, that the lessor’s 
action for waste was suspended until the lessee should indicate whether or 
not he would exercise the option. Decree affirmed. Keogh v. Peck, 147 
N. E. 266 (Iil.). 

Generally a lessee with an option to purchase the fee, who commits waste, 
can avoid its consequences by purchasing the fee. See Powell v. Dayton 
Ry. Co., 16 Ore. 33, 39, 16 Pac. 863, 866. In the present case this is clearly 
true. The lessor, being unable to show injury, should have no action for 
waste. See Harrow School v. Alderton, 2 Bos. & P. 86. See 1 TrrFANY, REAL 
Property, 2 ed., §279. It seems to follow that the lessee should have 
specific performance of the option to purchase. The situation suggests an 
analogy to a tenant in tail who, because he ¢an bar the entail, may commit 
any kind of waste without fear of liability therefor. See Turner v. Wright, 
2 De G. F. & J. 234, 246. .See also BEwes, LAw or WaAsTE, 158. The 
lessee, however, should be required to decide immediately whether to exer- 
cise the option, else he may do irreparable injury to the land and then 
choose not to purchase the fee. The court did not justify its decision on 
the ground that the waste was ameliorating, nor raise that point. In dis- 
posing of a further defense asserted by the defendant, the rule against 
perpetuities, the court argued that no interest in land was created by the 
option, and hence that the rule did not render the contract void. The 
decision on this point seems wrong on both principle and authority. Starcher 
v. Duty, 61 W. Va. 373, 56 S. E. 524; Woodall v. Clifton, [1905] 2 Ch. 257. 
See Gray, Rute AGAINST Perpetuities, 3 ed., §§ 230b, 330. See also 18 
Harv. L. Rev. 379; 20 ibid. 240; 34 ibid. 440. Contra, Hollander v. Central 
Co., 109 Md. 131, 71 Atl. 442. 
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BOOK REVIEWS 


Tue History oF THE TEMPLE, LonpoN. By J. Bruce Williamson. New 
York: E. P. Dutton and Company. 1924. pp. xiii, 690. 


This is a book to set one dreaming. As we read Mr. Williamson’s sugges- 
tive and re-creating pages, especially those of us to whom every court and 
hall and building of the Temple has been familiar from a time almost beyond 
memory, vision after vision comes to us of Grand Masters and Preceptors 
and soldier-monks who lived their stressful lives and went their way to their 
appointed ends under the sign of the Red Cross, that was the seal and badge 
of the dedication of their lives to the defence of the Holy Places, even to 
martyrdom, — of those mantled and panoplied Crusaders who have rested 
these many centuries in counterfeit presentment in the Temple Church, now 
hoary with age, of which they saw the foundation and first beginnings. Mr. 
Williamson commences his story with a brief but lucid and interesting sketch 
of the rise and spread of that spirit of religious fervor out of which the 
crusades grew, and goes on to trace, with a wealth of reference to and 
quotation from contemporary authorities, the inception and growth, at first 
very slow, but amazing in its later development, of that illustrious Order 
of the Knights of the Temple who gave to the pile of buildings which is 
the subject of our book a name that has endured through all the centuries 
which have gone past us since the Order was extinguished and through all 
the subversive changes which those centuries have seen,—a name which 
will endure, one may safely prophesy, as long as London lasts. 

There was an earlier Temple than the one we know now, which men for 
long afterwards called the Old Temple, — to distinguish it from that New 
Temple which is the subject of Mr. Williamson’s book. The Order of the 
Temple was founded in 1118. Its first settlement in England was ten years 
later, when Henry I sent the first Grand Master, Hugh de Payen, whom he 
had met in Normandy and treated there with much honour, into his English 
kingdom. The Templars built their first house in England in the parish of 
St. Andrew, Holborn, near the north end of the modern Chancery Lane. 
Little is known about the buildings there erected beyond what Stow, in his 
Survey, writing in 1598, tells us. Speaking of then recent building opera- 
tions on the site, he says that, by reason of these, “ part of the ruines of the 
Old Temple were seen to remain builded of Caen Stone round in forme as 
the new Temple by Temple barre.” In no long time, however, through the 
growth of the Order in both wealth and numbers, the early home of the 
Templars in England became inadequate for their needs, and they removed 
to a new site on the banks of the Thames. The date of this removal is un- 
certain. According to the generally received tradition they did not migrate 
to the New Temple until 1185; but as there seems to be incontrovertible 
evidence of their having buried the body of Geoffrey de Mandeville in the 
grave-yard of the New Temple in 1163, they must have gone there by that 
date at the latest. In 1185 they completed their new church, and the Order 
was by that time fully consolidated. Mr. Williamson has gathered from one 
source and another the rules which governed the life of the first tenants of 
the New Temple, and so enables us to see the members of the Order in the 
dress of their several degrees and to follow them through the daily routine 
of their home life, to be with them in worship and confession, to be present 
with them in spirit at their meals, to follow them to their dormitories. 

But we must not dwell at any length on these matters or on the general 
history of the Order lest we leave ourselves too scant room for what else 
we want to say; for it is with the history of the Temple rather than that 
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of the Templars, that we are dealing. We go on to note then, under our 
author’s guidance, that the Temple was in those far-off days much more than 
the official homie of the Knights in England. It was within its walls that 
Simon de Montfort and the other barons in revolt against the King’s mis- 
government assembled the Parliament they held in 1260 for the purpose of 
seeking a remedy for the royal abuses, while the King himself, who in his 
younger days had lived for a time in the Temple, was seeking shelter in the 
Tower; and twelve years later there met there the great National Council 
to take the oath of fealty to Edward I and to make provision for carrying 
on the government of the Kingdom until his return from the Holy Land. 
Then, too, the Temple, through the double protection afforded by armed 
force and ecclesiastical sanctity, became a sort of national bank in which 
kings and bishops and nobles deposited large sums of money and jewels of 
great value for safe keeping; and we find the Templars entrusted by the 
Crown with the collection of the subsidies granted to the King. 

Of this financial side of the Temple Mr. Williamson has much to tell us, 
and it seems no exaggeration to say that by the end of Edward I’s reign it 
had become the national treasury. But the Order had been too prosperous. 
Its influence and enormous possessions excited the jealousy and covetousness 
of Philip IV of France. His revenues depleted by his Flemish wars, he 
turned a greedy eye on the wealth of the Templars; and in his creature, 
Pope Clement V, he found a ready instrument for giving effect to his 
schemes for the confiscation of that wealth by the destruction of its legiti- 
mate owners. We cannot here even glance at the tragic story of the sup- 
pression of the great Order of the Knights of the Temple, culminating in 
the cruel and long-drawn-out martyrdom of its last Grand Master and of 
the Preceptor of Normandy. These things have been set out by many 
writers, and by none more clearly than by Mr. Williamson. Suffice it to 
say that the Order ceased to exist in 1312; and its possessions in England, 
including the Temple, came for the most part into the hands of the Knights 
Hospitallers. 

And here the curtain falls for a time on the history of the Temple. When 
the lights are turned on again, we find the Apprentices of the Law in posses- 
sion of it, but exactly when and how they came into possession, or from 
whence they came, no man can say with certainty. Mr. Williamson sets 
out all that is known and what may be reasonably surmised, but mystery 
still surrounds the origin of the two learned and ancient Societies of the 
Temple. No doubt there were once in existence documents, such as leases 
from the Hospitallers and the like, which would have told us all that we 
should so much like now to know, but these were all wantonly destroyed by 
the rebels in Wat Tyler’s insurrection. That act of destruction has, at any 
rate, through the mediaeval chroniclers’ notice of it, made one fact certain, 
— the fact that the lawyers were established in the Temple as early as the 
latter part of the fourteenth century; but whether originally as a single 
society or as two is not yet clearly apparent. 

Dealing with these later times, Mr. Williamson has, naturally, a greater 
and ever growing wealth of material out of which to build his story, and 
he tells us very fully of the life of the Temple lawyers in all its phases; 
how they were taught and governed and how they fared at table, and how, 
now and again, they. ran a little wild and made merry under the temporary 
reign of Lords of Misrule; how there was much discussion and no little 
trouble over the question of beards or no beards —a question which much 
exercised the other Inns of Court also— and of many other like matters of 
varying importance, but all of interest. And so the author takes us down 
from the days of our earliest knowledge of the lawyer successors of - the 
Red Cross knights, through times of peace and war and civil commotion, 
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to the end of the Stuart period, beyond which date the records of neither 
of the Societies of the Temple have been published. We cannot here at- 
tempt, even in the haziest way, to follow Mr. Williamson’s detailed story; 
but we can and do heartily recommend all who are interested in the history, 
not only of the Temple, but of the Bar as a whole, to read it themselves, 
When they have done so, they will assuredly thank the author of it for a 
most instructive, suggestive, and interesting book, based on amply quoted 
authority, lucidly written, and admirably illustrated. 

We have left ourselves no space to criticize some of Mr. Williamson’s 
more or less controversial statements. There is, however, certainly one of 
these about which we should like to say a word or two. The author says, 
“Tt seems beyond doubt that the degree of Utter Barrister did not of itself 
at this time, or, indeed, until a much later date, entitle the person called 
to it to audience in the Courts at Westminster.” The truth is that it never 
did and does not today in itself confer the right of audience. The Judges 
have always imposed some further condition. Today that condition is the 
signing of the Barristers’ Roll.2 Unless that Roll be duly signed, a call to 
its bar by an Inn of Court confers only what may be described as domestic 
privileges, and not public ones. Up to 1845, it may be added, the Serjeants 
alone had right of audience in the Court of Common Pleas. And here we 
must perforce close our notice of Mr. Williamson’s noteworthy contribution 
to the story of the Bar. 

W. C. 


Youtx 1n Conriict. By Miriam Van Waters. New York: Republic Pub- 
lishing Co. 1925. pp. xix, 293. 


Miss Van Waters’ little book is a contribution to the spirit of the juvenile 
court movement as important as Flexner and Baldwin’s Juvenile Courts 
and Probation was to its anatomy. As compared with the duel-like 
proceedings in the adult criminal court and the employment therein of 
legal formalism, the wide judicial discretion of the juvenile court, the 
multiplicity of “sanctions” and private and public social resources at its 
command, the scientific facilities of the psychiatric clinic and probation, 
have accomplished considerable good. We may make this conclusion de- 
spite the fact that no wide-spread, authoritative study of the actual results 
of juvenile court work has as yet been made. Whether, in spite of the 
generally acknowledged superiority of juvenile court attitude, purpose and 
technique, the time is yet ripe to carry over im toto juvenile court pro- 
cedure into adult courts is a question that cannot be answered unqualifiedly 
until we know much more of the entire problem of criminality and of the 
— ene credits of the existing peno-correctional machinery as applied 
to adults. 

Miss Van Waters, who is Referee in the Juvenile Court of Los Angeles, 
presents her subject by taking the reader into the juvenile court for a 
day, passing before him a series of problems which are all in the court's 
day’s work, and giving him the benefit of her experience by commenting 
upon the human procession that files before the court and analyzing the 
complex motives of the young people whose conflicts in the home, the 
school, industry, and the community have woven the web of maladjustment 
which has finally enmeshed them in society’s legal machinery. This treat- 
ment of the problem before the court in the light of its natural history 
instead of confining the inquiry to the superficial encrustations of a complex 


1 Pp. 116. 2 See 23 L. Quart. REv. 438. 
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process of which the illegal act is but the culmination, is refreshing and 
highly instructive. She has chosen her illustrations wisely, from a mine 
of experience embracing “the range of juvenile court material limited to 
no social or intellectual level,” to show the “main trends of conflict be- 
tween child and community” and to “illustrate certain major patterns of 
the delinquency that runs through the web and texture of modern civiliza- 
tion.”+ All those subtle influences, situations, and attitudes that the adult 
criminal court cannot deal with are here shown to have their important 
bearing upon the problems that the juvenile court is called upon to solve 
on behalf of a frustrated society: The struggle between the ideals and 
standards of immigrant parents and their Americanized children, the 
stupidities, jealousies, and unresolved mental conflicts of parents, — factors 
of no little significance in the genesis of a mental attitude conducive to 
delinquency; the effects of lack of proper facilities for recreational outlets 
for youth in the larger cities and the prevalence of crime-inspiring com- 
mercialized substitutes. 

Other important data brought out by the case material are significant 
for the developing art of juvenile court administration. Illustrations of the 
conscious efforts of the court to put itself upon the plane of the delinquent 
for more sympathetic insight and better understanding are abundant; it is 
indirectly shown that the real motives for anti-social conduct may be 
unknown to the delinquent himself, but may frequently be elicited by the 
methods of psychology. The unsatisfactory nature in many cases of some 
of the conventional shibboleths of the criminal law— “malice afore- 
thought,” “criminal intent,” “knowledge of right and wrong,” etc.— in 
the light of psychological analysis of the mental mechanisms actually at 
work in the causation of delinquency in the individual case, may be inferred 
from some of Miss Van Waters’ cases which illustrate the fact that not 
intelligence per se but the innate instinctive-emotional trends of the per- 
sonality are the prime movers of conduct. We are also given examples 
of the possibilities of mental hygiene clinics in the heading off of delinquent 
careers. 

While it is impossible to quote at length any of the case material with 
which Miss Van Waters supports and enriches her argument, we may 
at least select two illustrations of the fundamental difference between 
the attitude of the conventional criminal law and that of the juvenile 
court. 

A young girl, who has become a sex delinquent, is brought to the 
juvenile court. Everything in the case history indicates that if the blame 
for her condition can clearly be fixed upon anyone, it is the parents. 
“When the case was prepared, and a small number of the older boys and 
men identified and taken to the criminal court, the aged judge, in an out- 
— of condemnation, called Clara ‘an abandoned woman’ and dismissed 

men.” 

But the real facts are as follows: “Clara is not a woman, abandoned or 
otherwise. She is fourteen years old, a frail American girl who comes 
before the courts in hundreds of girls’ cases each year, — aimless, drifting, 
unaware of waste or wreckage, wishing no evil, bearing no malice, their 
sole desire not to be ‘picked at’ by grown-ups, not to encounter anything 
difficult or critical. Such girls long for easy approval. They do not get 
this at home, but on the street well-dressed young men with cars smile 
at them pleasantly. A generation or two ago Clara would have been flirt- 
ing, more or less innocently, at husking parties and church socials. The 
automobile, modern hotel and city have merely enlarged her opportunities.” * 


1 P. 62. 2 Pp. 31-32. 
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For the court to brand this child “an abandoned woman” and proceed 
with the usual routine was a solution comparable to that of the housewife 
who sweeps the dirt under the bed to get rid of it. The juvenile court 
does not sweep its problems in routine fashion under the bed of a penal 
code with cut-and-dried punishments legislatively prescribed in advance. 
After thorough psychological and social examination in each case as of a 
unique problem before the court, the “ prescription” of this social doctor, 
as it affects not only the delinquent, but parents, teachers and all concerned 
in creating the problem before the court, is carefully thought out on the 
basis of such examinations; continuous after-care and supervision are given; 
treatment is modified in the light of results; incidentally the court carries 
on a great educative work in the prevention of future delinquency by giving 
parents, teachers, and others some inkling of their share in creating problems 
for the court and of what is expected of them on the part of a legally- 
ordered society. There are many failures, to be sure. But the important 
point is that where careful planning and scientific method are opposed to 
routine doling out of punishments with but little regard to the personality 
of the individual delinquent and to the influences which brought about his 
particular method of solving his problems, the former is bound to produce 
better results. 

In a case involving high school girls and boys of “good homes” who 
were before the court for immorality, the parents “behaved as if the 
pillars of their family esteem had suddenly collapsed; dazed with surprise 
and humiliation they sat with bowed heads, utterly pitiable.’” Then came 
the all too human emotional reaction. “The parents of the girls wish to 
take them home, but they demand punishment of the boys. Parents of the 
boys obviously view these girls as the mother of Samson would gaze upon 
Delilah. Some one must be guilty they think, but they cannot believe it 
is their boys.” The prosecutor, too, briskly proceeds to “fix the guilt” 
by clever questioning. But the juvenile court has met these problems 
before, and sees them from a point of reference that embraces many 
more ramifications of the problem than each of the persons immediately 
involved is able to see: “ The Juvenile Court explains to the parents that 
the girls, equally with the boys, are responsible. Equally guilty are parents, 
school and court; clearly we are part of a human family which has failed 
in the elemental duty of bringing up our young. It is now a question not 
of degree of guilt or weight of punishment, but of understanding and help- 
ing young people.”* And the juvenile court proceeds to act accordingly. 
“Surprising as it appears after hearing evidence, the largest proportion 
of these boys and girls from high schools and good neighborhoods, if taken 
to court early for first delinquencies, if there they are wisely handled, under 
adequate probation officers, if home, school, church and court codéperate, 
make good. They do not repeat delinquencies, they look on their former 
conduct as a fad they have dropped; they become rather sober-minded, 
critical young American citizens.” * Isn’t this what penal codes have been 
futilely trying to bring about these many years? 

But the chief importance of Miss Van Waters’ book lies in its value as a 
contribution to the art of prevention of those conditions which contribute 
to the genesis of juvenile delinquency. Her little volume, with all its 
emotional-romantic style, will do more immediate good than most of the 
conventional dry-as-dust tomes on the psychological foundations of the 
family, the school, of industry, and the community. Placed in the hands 
of parents, teachers, ministers, and social workers as well as lawyers, it 
cannot fail to contribute to bringing about a more rational attitude towards 
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the problems of the prevention and treatment of juvenile delinquency. 
Finally, her “community program for adjustment of delinquency” has a 
number of novel suggestions that should prove stimulating to socially- 
minded citizens. 

SHELDON GLUECK. 


A TREATISE ON INTERNATIONAL Law. By William Edward Hall. Eighth 
Edition, by A. Pearce Higgins, New York: Oxford University Press, 
American Branch. 1924. pp. xlvii, 952. 


Every great legal work eventually passes from a treatise into a classic. 
The law is a growing body but a treatise is a rational presentation of the 
law at a given moment. Thus it is inevitable that any treatise, however 
much new data may be incorporated by diligent editors, will become obso- 
lete as a convenient guidepost to the law as it is. Categories formerly 
important cease to have present significance and new categories arise. Con- 
venience demands a new systematization and emphasis. But this does not 
mean that the work has ceased to have historical value as marking a stage 
in the development of the law or practical value as authority for certain 
doctrines and principles. 

When this transition shall occur depends upon the rapidity with which 
international conditions change. Grotius’s work under such editors as 
Cocceius and Barbeyrac was a live treatise for a century and a half. 
Pufendorf, Bynkershoek and Vattel were edited as treatises for periods vary- 
ing from a century to fifty years. Wheaton, Kent, and Halleck have each 
appeared dressed up as current treatises more than fifty years after the 
death of the authors, though the original text has been almost lost in the 
emendations of Phillipson, Abdy, and Baker. Perhaps the next edition of 
these works will be in the Carnegie Endowment’s series of “ Classics.” 

Hall’s International Law is destined to be a classic. It not only states 
the law as it was at the time of the author’s last (fourth) edition in 1894 
with substantial accuracy, but does it with a philosophic and practical 
comprehension of its reasons, an understanding of its historical development, 
and a wealth of pertinent illustration and citation which will make it per- 
manently valuable. Probably no international law text of the past half 
century has been more cited in judicial decisions and diplomatic corre- 
spondence. The question arises in the mind of the reviewer whether these 
values would not be best preserved in a reédition of the author’s last text 
with only such editorial comments as serve to illustrate its place and im- 
portance in the literature of international law. ~ 

In the eighth edition Professor Higgins has not done this. He has at- 
tempted to bring Hall up to date. It is true he has retained Hall’s last 
text and paragraphing, but he has added chapters and many paragraphs 
distinguished by parentheses on new topics, and has added many more 
paragraphs and numerous footnotes citing important cases, incidents, and 
discussions bearing on international law since 1894. He has attempted a 
difficult task and has done it as well as the conditions permitted. 

Has he produced a convenient treatise on international law as of 1924? 
This edition contains ninety-two more pages than the seventh edition 
(1917) and one hundred and forty more pages than the author’s last edition 
(1894). An editor inevitably finds it difficult to compress, avoid repe- 
tition, and give proper emphasis and proportion in adding the past thirty 
years’ development of international law to an immutable text. 

International law does not change rapidly. Higgins generally finds present 
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support for most of Hall’s rules and principles even where they both agree 
that practice is wrong, as in the immunity given to publicly owned ships 
engaged in private business.t A few disagreements may be noted. 

In discussing articles 11 and 19 of the League Covenant, Higgins sug- 
gests standards for treaty voidance which Hall might consider “ periously 
loose.” He notes the world war practice of confiscating enemy property 
on land without commenting on Hall’s “confident hope that this dying 
right will never again be put in force.” * He seems to think title to enemy 
prizes does not vest until condemnation in prize courts while Hall considers 
transfers to a place secure from recapture sufficient.t He accepts the 
American Civil War doctrines of continuous voyage and removal of enemy 
persons from neutral vessels though Hall had condemned them.® 

In the main the author and the editor agree, but in spite of the evidence 
this gives of the persistence of most of the rules and principles of inter- 
national law, the reader can find in Higgins’ emendations evidence of certain 
fundamental tendencies hardly appreciated by Hall. Doubtless if the editor 
were writing a new book it would be so arranged as to give more adequate 
emphasis to these tendencies. 

Most important is the development of international procedure. Hall de- 
voted a short chapter ® to amicable settlement of disputes. Since his time 
the Hague tribunal of arbitration, the League of Nations, and the Perma- 
nent Court of International Justice have been established, not to mention 
many other processes of conference, conciliation, and arbitration prescribed 
by treaty. Hall’s chapter is doubled in the present edition, a new chapter 
on the League of Nations is inserted,” and footnotes indicate the develop- 
ment of new procedural principles and devices in many places. Such ex- 
pedients, however, give a hardly adequate appreciation of the importance 
of procedure in present international law. 

A second tendency is the development of quasi-legislation by treaty. 
Hall classifies treaties as declaratory of international law, amendatory of 
international law, and bargains. The first kind, he says, is “ extremely 
rare.”® Of the second class “there are not many which enunciate prin- 
ciples.” 1° Treaties of the third class which are not only “ useless but mis- 
leading” as sources of international law are “unfortunately the most 
numerous.” 11 Since Hall’s last edition the two Hague Conferences, the 
London Naval Conference, the Washington Conference, and numerous con- 
ferences under international unions and the League of Nations have at- 
tempted to codify, in some cases with success, large portions of international 
law, and to introduce new rules and principles. Whatever one may think 
of the expediency of this tendency, no international lawyer can deny the 
importance of “ lawmaking treaties ” at the present time, and few will deny 
that they are likely to be of increasing importance in the future development 
of international law. Higgins refers to many of these conventions in appro- 
priate places in the text and apologizes for the inadequacy of the treatment 
of this branch of international law in his preface.!? 

A third respect in which Hall’s book fails to portray modern tendencies 
adequately is in its emphasis upon the dogma of territorial independence. 
“To do within its domain whatever acts it may think calculated to render 
it prosperous and strong” is a fundamental right ?* to which Hall admits 
exceptions such as the immunities of sovereigns, diplomats, and public 
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vessels only with great reluctance. Recent treaties assuring protection of 
minorities, freedom of navigation in rivers, and of transit, reciprocal use 
for irrigation of boundary waters, requiring limitation of armament, and 
insisting on equality of economic opportunity and the open door, perhaps 
indicate that rights of territorial sovereignty are to yield somewhat to those 
duties of international codperation which Hall regards as outside of the 
legal sphere.*4 

The editor fully recognizes this tendency in calling attention in his preface 
to the effect of economic forces on the law of nations and the importance 
of the lines of codperation instituted under the League of Nations. “ The 
members of the international society which is governed by International 
Law both during and since the late war have been made to feel with in- 
creasing severity their mutual interdependence. Never has their contact 
been so close as it is today, and the closer the contact the greater the need 
for mutual forbearance and for the regulation of their intercourse by settled 
rules.” 15 

In details the author and editor are cautious and their statements of law 
are generally authoritative. It is generally recognized, however, that in spite 
of his judicious temperament Britain’s case seldom suffered in Hall’s book. 
His editor thinks the official British report on German atrocities “errs on 
the side of understatement”; 1° defends armed merchantmen,}’ search in 
port ?® and angary;+* approves British war zones and blockade orders as 
retaliatory measures and on principles of blockade while condemning Ger- 
many’s war zone practice; 2° and contends that submarines should be allowed 
in neutral waters only if they keep to the surface.24 He is not, however, 
very enthusiastic about British practices with respect to contraband during 
the war. These practices, he thinks, took much of the meaning from 
Article 2 of the Declaration of Paris and placed “ grave obstacles in the 
way of neutral merchants engaging in trade with neutral states adjacent to 
the enemy countries.” 22 

As matters of current interest it may be noted that Higgins regards Egypt 
as a client state of Great Britain.2* He doubts whether any of the self- 
governing dominions possess international personality apart from the whole 
Empire except for League of Nations proceedings.2* Sovereignty of the 
mandates is divided between the mandatory and the League.”® Self deter- 
mination is a phrase of “ dangerous vagueness.” *® Too much stress is laid 
on minority rights and not enough on minority duties in the peace treaties.?7 
The abrogation of the Turkish capitulations is not viewed hopefully.28 The 
League of Nations is not a superstate and is viewed favorably, though some 
of the Articles of the Covenant, particularly 10 and 21, are unfortunately 
vague. 

The prefaces of the third, seventh, and eighth editions, all of which 
appear in this volume, furnish an interesting comparison. In 1889 Hall 
thought international law was coming upon hard times when “ whole nations 
will be in the field.” He “looked forward with much misgiving to the 
manner in which the next great war will be waged, but with no misgiving 
at all as to the character of the rules which will be acknowledged ten years 
after its termination, by comparison with the rules now considered to 
exist.” 2° In 1917 Higgins found “flagrant violations on the part of Ger- 


14 P. 66. 20 Pp. 640-641, 871. 26 P. 54. 
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many and her Allies of the rules of International Law both written and 
unwritten, as well as of the laws of humanity, which are the basis of all 
laws,” and “ adaptations of existing rules of the Entente Powers to aitered 
conditions which their enemies and neutrals may consider to be in some 
respects violations of the Law of Nations” but “‘on their part few if any 
of the grosser violations of the laws of humanity.” °° Consequently, “ should 
the present war terminate in an inconclusive peace, the fabric of Inter- 
national Law will fall, and the doctrine that might is right be enthroned in 
its stead.”*4 In 1924 Higgins notes the League and subsequently, as a 
necessary supplement, the Court, as the most important consequences of the 
treaties of 1919.5 Through these instruments much is being done to bring 
international law en rapport with international relations. “The moral sense 
of humanity is asserting itself and reason is showing itself increasingly as 
a source of International Law, both as a test of principle for the rules 
established by custom, as well as for the adoption of new rules demanded 
by the exigencies of international life.” °* 

The careful proof-reading, extended table of contents, comprehensive table 
of cases, and index make the book easy to use. Professor Higgins has per- 
formed his task of bringing Hall up to date in an admirable manner. 


QuINcy WRIGHT. 


TRAITE DE Dror CONSTITUTIONNEL. By Léon Duguit. Second Edition. 
Paris: E. de Boccard. Vol. III (1923), pp. 800. Vol. IV (1924), pp. 
937- 


Is it permissible for governmental employees to strike? The answer to 
this question which M. Duguit would give colors much of his analysis of 
public law concepts, and tinges with polemic considerable portions of the 
third volume of his monumental treatise on constitutional law. The parts 
more obviously affected are his distinction between the “ fonctionnaire ” and 
non-fonctionnaire” classes of governmental employees,’ his distinction be- 
tween public and private services,? his discussion of ““ decentralization by 
service” in governmental organization,’ and his argument for the placing of 
all “indispensable economic activities” under the direct control of the 
government.* 

Surprisingly enough, M. Duguit’s answer to the question is emphatically 
negative. His attacks upon the concept of “sovereignty,” ® upon the all- 
powerful absoluteness of the state, and his insistence upon the notion that 
the government is merely a grouping of public service activities, would lead 
one to believe that he would reject any distinction between governmental and 
private workers. That he is repelled from this logical implication of his 
position is probably due to the repugnance which he feels to the “ right to 
strike.” For if there is any conception which M. Duguit dislikes more than 
“ sovereignty,” it is “individual right’ (droit subjectif). On the positive 
side his own conception of social “ solidarity,” that is, social interdependence 
and partnership, leads him to an ethical position which is inconsistent with 
strikes by public “ functionaries.” 

In distinguishing between those governmental employees who are “ fonc- 
tionnaires ” and those who are “ non-fonctionnaires” (and therefore not for- 
bidden to strike) the author proceeds first by way of enumeration, and then 


30 P. xiii. 32 P. v. 1 Vol. ITI, p. 3. 3 Vol. III, § 60. 
31 P. xvii. 83 P. ix. 2 Vol. III, p. 7. # Vol. ITI, p. or. 
5 See Léon Duguit, “ Law and the State,” 31 Harv. L. Rev. 1. 
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by way of general definition. After he has told us that teachers in public 
schools, and postal, telegraph and railway employees are, while the workers 
in the state factories for the making of Sévres porcelain or Gobelin tapes- 
tries, and even the workers in the national printing office, are not, “ fonction- 
naires,” he attempts to generalize the distinction into one between “ public ” 
and “ private ” services. 

In drawing this distinction M. Duguit has been no more successful than 
American courts have been in defining the difference between a purely 
“private ” business and a “ business affected with a public interest.” Thus, 
he asserts that a public service activity is one which is of such importance 
for social life that it cannot be interrupted for a single instant. Do not 
judges take long vacations, and are not soldiers notably idle in time of peace? 
Or, to put the question more fairly, are there not a number of governmental 
services which could be wholly suspended for a time with less serious suffer- 
ing among the mass of the population than would arise from a like suspen- 
sion of the services of physicians, of bakers, of coal miners, and many other 
workers now classed as “ private ” ? 

Perhaps the answer is that M. Duguit is trying to tell what ought to be 
rather than to describe what is. Elsewhere ® he insists that “all indispen- 
sable economic activities be organized into public services, that is, placed 
under the direct control of governmental officials in order that the latter, by 
means of the force which they monopolize, may insure regular and uninter- 
rupted service.” Coupled with his proposals for “ decentralization by serv- 
ice” of governmental administration, this would bring us to a situation 
which might, in popular American terminology, fairly be called “so- 
cialism.” 

With M. Duguit’s statement that decentralization by service is increasing 
with the widening scope of governmental activities and the increasing tech- 
nical specialization of governmental employees, one can agree. His proposals 
for dealing with this situation in such a way as to promote the well-being 
and contentment of the workers and thus avoid strikes are not so clear. 
Briefly, he advocates the election of technical directors of the various spe- 
cialized governmental services by the workers in that service, from among 
their own number; and the turning over to each such service of a certain 
property to be managed by the workers themselves, “ under the control of 
the State.”7 Yet it is far from clear how the control of the state is to be 
effectuated in such an arrangement, and how the interests of the workers 
are to be reconciled with the interests of the people served. Elsewhere he 
denies that there is any such conflict of interests. The whole scheme, inter- 
esting though it is, appears to be as yet a naive concoction of fact and fancy. 

In describing the history of the struggle to “ unionize’ governmental em- 
ployees in France, M. Duguit is on more solid ground. Briefly, prior to 1884 
associations of private as well as public employees were illegal. In that 
year a statute authorized the formation of trade “ syndicats,” or unions. 
In r901 a broader law authorized the formation of “ associations profes- 
sionnels” (i.e., “ vocational ” associations, which would include trade unions), 
provided they were not formed “ for an illegal or immoral object, or for the 
purpose of attacking the integrity of the national territory or the republican 
form of government.” ® Thus did the legislature (as others have done) evade 
deciding whether or not public “ fonctionnaires” could form trade unions. 
The administrative officials at first conceded the privilege. In 1907, however, 

. Clemenceau, then head of the council of ministers, issued a ringing dec- 
laration which has a familiar sound: “ No government will ever concede 
that the employees of the public service be assimilated to the workers of 


6 Vol. ITI, p. 91. 7 Vol. ITI, p. 8s. 8 Vol. III, p. 219. 
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private enterprises, because such an assimilation is neither reasonable nor 
lawful.” ° Thereafter the government in several instances suppressed syndi- 
cates formed under the law of 1884. 

Yet it is freely conceded today that public employees may form “ profes. 
sional associations” for the advancement of the professional (i.e., voca- 
tional) interests of the members, though not for “ political purposes,” 
What, then, is the difference between being a “ syndicat” rather than an 
“ association” ? M. Duguit says that legally the difference is slight. He 
suggests, however, that the reason why the employees wish to form “ syn- 
dicats” is in order that they may affiliate with one of the general French 
federations of labor. He criticizes the legislature and the ministers for their 
cowardice in dodging the issue of government labor unions. One cannot say, 
then, that they ordered this matter better in France. 

The third volume is the conclusion of that part of the treatise entitled 
“ Théorie Générale de VEtat.” Why this portion should be labeled “ gen- 
eral theory,” any more than the fourth volume, is hard to see. The “ gen- 
eral theory ” consists of a thorough discussion of law and politics in France, 
with an occasional reference to England or Germany. “ Comparative law” 
studies are apt to turn out this way. The man who grasps the tail thinks the 
elephant is very like a snake. : 

The fourth volume is called “ The Political Organization of France.” It 
deals with topics which, on this side of the water, would fall under such 
diverse headings (in addition to “constitutional law”) as “ political sci- 
ence,” “administrative law,” “ parliamentary law,” etc. The net effect is 
an over-minute but reasonably clear picture of the French government as it 
operates. This volume will be a valuable reference work for students of 
comparative public law. 

One is struck with the number and variety of offenses which make French 
citizens ineligible to vote.1° Many of these are misdeeds which have little 
bearing on the mental or moral fitness of the voter, and the disqualification 
appears to be imposed as an added penalty —a sort of capitis diminutio. 
Again, one reads with a smile M. Duguit’s earnest contention that neither 
house of parliament can lawfully close the debate “ before the discussion is 
really opened, that is, at least two speakers on opposite sides have spoken.” ™ 
It is believed that even Mr. Dawes would concede this much. However, 
either chamber of the French parliament may close the discussion by a 
majority vote. Apparently such a vote may be used to cut off a “ fili- 
buster,” athough M. Duguit makes ro mention of such desperate parlia- 
mentary tactics. 

M. Duguit’s lengthy discussion of the rule-making powers of the President 
will be of interest to students of administrative law.12 His statement that 
in England and the United States prior to 1914 the development of the rule- 
making power was much slower than in France seems correct; but his asser- 
tion that since that date the former nations have yielded a more extensive 
rule-making power than has the latter, seems open to question. 

On the whole, the third and fourth volumes are much more substantial 
than the first two. M. Duguit is not an acute analyst of abstract ideas, 
and he is too often a slave either to his own concepts or to his violent antip- 
athies for other people’s. In his discussions of concrete problems he dis- 
plays both learning and insight. He is earnest and emphatic in giving us his 


® Vol. III, p. 229. 

10 Vol. IV. pp. 3-8. 

11 Vol. IV, p. 352. 

12 Vol. IV, pp.-661—793. 

18 For a review of the first two volumes, see 36 Harv. L. Rev. 894 (1923). 
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opinions. On the other hand, the treatise suffers in places from what to an 
American lawyer seems lack of scholarly humility. M. Duguit will tell the 
reader that he has “ demonstrated” a proposition after a scanty discussion 
of its merits. Possibly that is inevitable in a country whose lawyers esteem 
“doctrine,” or the opinions of learned writers, above “ jurisprudence,” or 
the decisions of tribunals. 

Epwin W. PATTERSON. 


Tue Doctrine oF Res Jupicata. By George Spencer Bower. London: 
Butterworth & Co. 1924. pp. Xxx, 231, 31. 


The subject of Res Judicata is one that needs to be considered, as Mr. 
Bower considers it, in each of its two aspects: the doctrine that a litigant 
has only one day in court for the proof of controverted facts, and the doc- 
rine that a judgment once rendered merges the cause of action — transit 
in rem judicatam. In this scholarly and concise work Mr. Bower has 
treated these two doctrines separately with advantage in clearness and accu- 
racy, though at the expense of some repetition. 

The English courts, not being helped by a constitution of the American 
type, must be open to every cause of action permitted by Parliament; while 
they may properly refuse recognition to any foreign judicial action not 
in consonance with common-law notions as to jurisdiction and judicial 
procedure. It is therefore necessary for the author to consider most of 
his subjects twice: first with regard to judicial acts of English courts, and 
then with regard to foreign judicial acts. The latter only are of interest 
to us. 

The enquiry begins with the nature of a court; and it will interest 
American lawyers to learn that tribunals finding facts under Workmen’s 
Compensation Acts and Income Tax Commissioners are here included.1_ The 
nature and proof of a judicial decision and the principles that fix the 
jurisdiction of courts and the finality of judgments are next considered, 
the author taking up the subject-matter of judicial decision and the vexed 
subject of parties and privies. On such a problem as this last one, the 
few English cases afford no help in the settlement of difficult points. The 
first part of the work is completed by a treatment of affirmative answers to 
alleged estoppel, and a short chapter on pleading and practice. 

The second part of the work, “Res Judicata as a Bar to Subsequent 
Recovery,” goes over the same ground again, but more briefly. There 
follow a number of Appendices,— some on the Roman law in regard to 
problems discussed, and others on miscellaneous topics that have a bearing 
on the subject. 

Nearly a thousand cases are cited, but the treatment of them is almost 
too concise. The text, however, may be depended upon; and the book will 
be of value to American as well as to English lawyers. 

J. H. Beate. 


1 P. 14. 
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